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1. 9:00 AM CASE NUMBER:  C22-00686 
CASE NAME:  LOPEZ, DANIEL, INDIVIDUALLY AND ON BEHALF OF OTHER MEMBERS OF THE 
GENERAL PUBLIC SIMILARLY SITUATED VS.  LG ELECTRONICS ALABAMA, INC., AN ALABAMA 
CORPORATION 
 HEARING IN RE:  APPLICATION FOR ORDER ADMITTING JOHN A YBARRA TO APPEAR PRO HAC VICE  
FILED BY: LG ELECTRONICS ALABAMA, INC., AN ALABAMA CORPORATION 
*TENTATIVE RULING:* 
 
Granted. 
 

 

  
    

2. 9:00 AM CASE NUMBER:  MSC15-02030 
CASE NAME:  SPRACHER VS. ZAGARIS 
 SPECIAL SET HEARING RE:  COMPLIANCE HEARING  
FILED BY:  
*TENTATIVE RULING:* 
 
Based on the Declaration of Yury Kolesnikov and the request of plaintiff’s counsel, (1) the compliance 
hearing is continued to April 13, 2023, at 9:00 a.m., with a further statement to be filed one week 
before the hearing; (2) additional class administration expenses of $25,969.26 are approved; and (3) 
the Claims Administrator is authorized to execute a second distribution of the settlement fund in 
accordance with Paragraph 2(d) of the Class Distribution Order entered January 14, 2022. 
 

 

  
    

3. 9:00 AM CASE NUMBER:  MSC15-02236 
CASE NAME:  NATIONAL COLLEGIATE VS. WILLER 
 *HEARING ON MOTION IN RE:  TO SET ASIDE DISMISAL AND ENTER JUDGMENT  
FILED BY: NATIONAL COLLEGIATE STUDENT LOAN TRUST 2007-3, A DELAWARE STATUTORY 
TRUST(S) 
*TENTATIVE RULING:* 
 
Granted. 
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4. 9:00 AM CASE NUMBER:  MSC18-01895 
CASE NAME:  KENT/WOLLMAN VS WCCUSD/JUV INC. 
 *HEARING ON MOTION IN RE:  TO VACATE VOLUNTARY DISMISSAL OF JUV INC  
FILED BY: BAY CITIES PAVING & GRADING, INC. 
*TENTATIVE RULING:* 
 
The motion to vacate the prior dismissal under Code of Civil Procedure section 473(b) is denied, 
because the motion was not filed within six months of the prior order of dismissal.  The alternative 
relief of granting leave to file an amended cross-complaint adding Juv, Inc. as a defendant, which is 
not opposed, is granted.  (This matter is assigned to Department 21, but was erroneously set for 
hearing in this Department.  The Court will decide this motion, but future hearings will be in 
Department 21.) 
 

 

  
    

5. 9:00 AM CASE NUMBER:  MSC20-00023 
CASE NAME:  EFREN GONZALEZ VS TRIMON INC 
 *HEARING ON MOTION IN RE:  PRELIMINARY APPROVAL OF CLASS ACTION SETTLEMENT  
FILED BY: GONZALEZ, EFREN 
*TENTATIVE RULING:* 
 

Plaintiffs Efren Gonzalez and Jason Hartman move for preliminary approval of their class 
action settlement with defendant Trimon, Inc., doing business as Monument Car Parts and Superior 
Auto Parts Warehouse.   

A. Background and Settlement Terms 

The original complaint was filed January 8, 2020.  It is a class action complaint alleging that 
defendant violated the Labor Code by filing to provide required overtime and minimum wages, meal 
and rest periods, proper wage statements, and reimbursement of employee business expenses.  The 
case does not include a claim under PAGA. 

The settlement would create a gross settlement fund of $400,000.  The class representative 
payment would be $7,500 each, totaling $15,000.  Counsel’s attorney’s fees would be $140,000 (35% 
of the settlement).  Litigation costs would not exceed $22,000.  The settlement administrator (CPT 
Group), would cap its costs at $20,000.  Thus, the net settlement amount available to the class would 
be $203,000.  The fund is non-reversionary.  The gross settlement would be paid in two installments 
of $200,000: one within five days of preliminary approval of the settlement, a second one year later. 
(Par. 40.) The Settlement provides procedures and remedies in the event of a default in payment.  
(Par. 50(a), (d).)   

Class members will release all claims that were alleged in the complaint “or that could have 
been asserted based on the facts, circumstances, transactions, occurrences, acts, omissions, or 
failures to act alleged by Plaintiffs in the operative complaint” (Par. 29, 38.)  The named plaintiffs 



SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 39 
HEARING DATE:  09/15/2022 

 

 

3 

 

agree to a broader release. 

 The class would consist of current or formerly hourly-paid employees who worked for 
Defendant within California during the Class Period (January 8, 2016 to November 24, 2021).  Funds 
would be apportioned among the class based on their number of work weeks during the class period. 
Notice to the class would be provided, which would include the number of work weeks.  The class 
members will not be required to file a claim.  Class members may object or opt out of the settlement.  
They may dispute their number of work weeks.  Various prescribed follow-up steps will be taken with 
respect to mail that is returned as undeliverable.   

According to Paragraph 50(c), ten days after receipt of each installment, the administrator 
shall make distributions of one-half of the settlement amounts.  On its face, this would require 
distribution of half of the funds before the court has considered final approval of the settlement.  
(The Court suspects that this is an inadvertent error.)   

Uncashed checks would be cancelled and sent to the State Controller’s Unclaimed Property 
Fund.  (Given that there are two distributions to be made, the Court asks counsel whether it is 
appropriate to send the second check to the same addressee at the same address if the check was not 
cashed for the first distribution.) 

Based on the estimated class size (384), the average net settlement share is about $528. 

Substantial formal discovery was undertaken, and the matter settled after a session with an 
experienced mediator, followed by substantial further discussions with the mediator over the course 
of several months.  Plaintiff’s counsel estimates that the settlement reflects 15 to 26% of the 
“maximum-to-realistic” recoverable damages. This estimate is based on a more detailed analysis of 
the facts and circumstances concerning each category of alleged violations, i.e., meal and rest period 
violations, unreimbursed expenses, waiting time violations, and wage statement violations. 

B. Legal Standards 

The primary determination to be made is whether the proposed settlement is “fair, 
reasonable, and adequate,” under Dunk v. Ford Motor Co. (1996) 48 Cal.App.4th 1794, 1801, 
including “the strength of plaintiffs’ case, the risk, expense, complexity and likely duration of further 
litigation, the risk of maintaining class action status through trial, the amount offered in settlement, 
the extent of discovery completed and the state of the proceedings, the experience and views of 
counsel, the presence of a governmental participant, and the reaction … to the proposed settlement.”   

California law provides some general guidance concerning judicial approval of any settlement.  
First, public policy generally favors settlement.  (Neary v. Regents of University of California (1992) 3 
Cal.4th 273.)  Nonetheless, the court should not approve an agreement contrary to law or public 
policy.  (Bechtel Corp. v. Superior Court (1973) 33 Cal.App.3d 405, 412; Timney v. Lin (2003) 106 
Cal.App.4th 1121, 1127.)  Moreover, “[t]he court cannot surrender its duty to see that the judgment 
to be entered is a just one, nor is the court to act as a mere puppet in the matter.”  (California State 
Auto. Assn. Inter-Ins. Bureau v. Superior Court (1990) 50 Cal.3d 658, 664.)  As a result, courts have 
specifically noted that Neary does not always apply, because “[w]here the rights of the public are 
implicated, the additional safeguard of judicial review, though more cumbersome to the settlement 



SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 39 
HEARING DATE:  09/15/2022 

 

 

4 

 

process, serves a salutatory purpose.”  (Consumer Advocacy Group, Inc. v. Kintetsu Enterprises of 
America (2006) 141 Cal.App.4th 48, 63.) 

Under recent appellate authority, the limitation to those claims with the “same factual 
predicate” as those alleged in the complaint is critical.  (Amaro v. Anaheim Arena Mgmt., LLC (2021) 
69 Cal.App.5th 521, 537 [“A court cannot release claims that are outside the scope of the allegations 
of the complaint.”  “Put another way, a release of claims that’ go beyond the scope of the allegations 
in the operative complaint’ is impermissible.” (Id., quoting Marshall v. Northrop Grumman Corp.  (C.D. 
Cal.2020) 469 F.Supp.3d 942, 949.) 

C. Attorney fees 

Plaintiffs seek 35% of the total settlement amount as fees, relying on the “common fund” 

theory.  Even a proper common fund-based fee award, however, should be reviewed through a 

lodestar cross-check.  In Lafitte v. Robert Half International (2016) 1 Cal.5th 480, 503, the Supreme 

Court endorsed the use of a lodestar cross-check as a way to determine whether the percentage 

allocated is reasonable.  It stated:  “If the multiplier calculated by means of a lodestar cross-check is 

extraordinarily high or low, the trial court should consider whether the percentage used should be 

adjusted so as to bring the imputed multiplier within a justifiable range, but the court is not 

necessarily required to make such an adjustment.”  (Id., at 505.)  Following typical practice, however, 

the fee award will not be considered at this time, but only as part of final approval.   

Similarly, litigation costs and the requested representative payment of $7,500 each would be 

reviewed at time of final approval.  Criteria for evaluation of such requests are discussed in Clark v. 

American Residential Services LLC (2009) 175 Cal.App.4th 785, 804-807.   

D. Discussion 

The settlement appears to meet the criteria for preliminary approval. 

Counsel need to address the two issues concerning payment and distribution noted above, 

i.e. (1) distribution before final approval; and (2) whether second distributions should be sent to class 

members who did not cash the first check.  

E. Conclusion 

Hearing required, to address the two above-described issues.   

If approval ultimately is granted, counsel are directed to prepare an order reflecting this 

tentative ruling, the other findings in the previously submitted proposed order, and to obtain a 

hearing date for the motion for final approval from the Department clerk.  Other dates in 

the scheduled notice process should track as appropriate to the hearing date.  The ultimate judgment 

must provide for a compliance hearing after the settlement has been completely implemented.  

Plaintiffs’ counsel are to submit a compliance statement one week before the compliance hearing 

date.  5% of the attorney’s fees are to be withheld by the claims administrator pending satisfactory 

compliance as found by the Court. 
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6. 9:00 AM CASE NUMBER:  MSC20-00716 
CASE NAME:  CHULUUNBAT VS. SOUJA, ET AL. 
 HEARING ON PETITION IN RE:  FOR APPROVAL OF COMPROMISE OF CLAIM OR ACTION OR 
DISOPOSITION OF PROCEEDS OF JUDGMENT FOR MINOR OR PERSON W/ DISABILITY  
FILED BY: CHULUUNBAT, ALTANTSETSEG 
*TENTATIVE RULING:* 
 
Hearing required.  Given the large amount of damages and the small recovery (understanding that 
the settlement is with only one defendant, EBRPD), counsel needs to provide a declaration indicating 
why this is in the interest of the minor.  (The Court understands that counsel intended to file a motion 
for approval of good faith settlement, which would address the same issues, but the Court still must 
review more information before finding that the settlement is in the best interest of the minor.)  The 
Court waives appearance of the minor and the guardian ad litem. 
 

 

  
    

7. 9:00 AM CASE NUMBER:  MSC20-02454 
CASE NAME:  FARIAS VS JOHN MUIR HEALTH 
 SPECIAL SET HEARING RE:  MOTION FOR FINAL APPROVAL OF CLASS ACTION SETTLEMENT  
FILED BY:  
*TENTATIVE RULING:* 
 

Plaintiff Renato Farias moves for final approval of his class action and PAGA settlement with 
defendant John Muir Health.  The Court granted preliminary approval on May 11, 2022. 

A. Background and Settlement Terms 

The original complaint was filed December 3, 2020, raising claims under PAGA and a class 
action on behalf of non-exempt employees alleging that defendant violated the Labor Code in various 
ways, primarily focused on the allegation that defendant paid sick leave at the base rate of pay 
instead of the regular rate of pay.   

The settlement would create a gross settlement fund of $3,250,000.  The class representative 
payment to plaintiff would be $10,000.  Counsel’s attorney’s fees would be $1,083,333.33 (one-third 
of the settlement).  Litigation costs would not exceed $30,000.  The settlement administrator 
(Phoenix) would cap its costs at $43,000.  PAGA penalties would be $162,500, resulting in a payment 
of $121,875 to the LWDA.  The fund is non-reversionary.  

The proposed settlement would certify a class of employees of defendant and related 
entities” who: (a) were employed by JMH during the PAGA Period (May 23, 2019 through and 
including November 8, 2021); and/or (b) received paid sick leave pay (PSL) or PTO-Sick pay during the 
Class Period (June 8, 2016 through and including November 8, 2021)[.]”  The class is estimated at 
9,280 members. 



SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 39 
HEARING DATE:  09/15/2022 

 

 

6 

 

The class members will not be required to file a claim.  Class members may object or opt out 
of the settlement.  (Class members cannot opt out of the PAGA portion of the settlement.) Each class 
member would receive a $100 “base payment” plus a “sick payment,” which is based on the number 
of pay periods in which PSL or PTO-Sick was paid below the regular rate of pay.   (Apparently, that 
information is available, enabling a more tailored allocation than is typical in wage-and-hour cases.)  
In addition, PAGA Members will receive an allocation based on pay periods worked.   

Various prescribed follow-up steps will be taken with respect to mail that is returned as 
undeliverable.  Uncashed checks would be cancelled and the amounts would be would be provided to 
the State Controller’s Unclaimed Property Fund. 

  The settlement contains release language covering any claims “brought in the Lawsuit (or 
that could have been brought in the Lawsuit based on the facts pleaded in the Lawsuit, and except for 
Claims under Labor Code Section 2802)[.]”  (Agreement, Par. 2.39.) 

Informal discovery was undertaken prior to mediation. The matter settled after extensive 
arms-length negotiations, with included a mediation session with an experienced mediator.   

Counsel also has provided a summary of a quantitative analysis of the case, and how the 
settlement compares to the potential value of the case, after allowing for various risks and 
contingencies.  As to the sick play claim, however, Plaintiff estimates that it’s actual value equals 
$1,368,373, based on a calculation of the total number of pay periods worked by the class (326,540) 
and the number of pay periods that include paid sick leave or PTO-Sick leave (9,615).  “Pay stub” 
claims are highly devalued. Claims for PAGA penalties are estimated by counsel at a theoretical 
maximum of over $59 million, but are difficult to evaluate for a number of reasons: they derive from 
other violations, they include “stacking” of violations, the law may only allow application of the 
“initial violation” penalty amount, and the total amount may be reduced in the discretion of the 
court. 

The LWDA was notified of the settlement. 

Since the Court granted preliminary approval, notice was sent to 8,834 class members.  No 
objections have been received.  No requests for exclusion have been received.  51 notices were 
returned as undeliverable, with follow-up procedures resulting in 40 new mailings.  11 notices remain 
undeliverable. 

Counsel now specifies their litigation costs at $16,815.39. 

B. Legal Standards 

The primary determination to be made is whether the proposed settlement is “fair, 
reasonable, and adequate,” under Dunk v. Ford Motor Co. (1996) 48 Cal.App.4th 1794, 1801, 
including “the strength of plaintiffs’ case, the risk, expense, complexity and likely duration of further 
litigation, the risk of maintaining class action status through trial, the amount offered in settlement, 
the extent of discovery completed and the state of the proceedings, the experience and views of 
counsel, the presence of a governmental participant, and the reaction … to the proposed settlement.”   

Because this matter also proposes to settle PAGA claims, the Court also must consider the 
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criteria that apply under that statute. Recently, the Court of Appeal’s decision in Moniz v. Adecco USA, 

Inc. (2021) 72 Cal.App.5th 56, provided guidance on this issue. In Moniz, the court found that the 

“fair, reasonable, and adequate” standard applicable to class actions applies to PAGA settlements.  

(Id., at 64.)  The Court also held that the trial court must assess “the fairness of the settlement’s 

allocation of civil penalties between the affected aggrieved employees[.]”  (Id., at 64-65.) 

California law provides some general guidance concerning judicial approval of any settlement.  
First, public policy generally favors settlement.  (Neary v. Regents of University of California (1992) 3 
Cal.4th 273.)  Nonetheless, the court should not approve an agreement contrary to law or public 
policy.  (Bechtel Corp. v. Superior Court (1973) 33 Cal.App.3d 405, 412; Timney v. Lin (2003) 106 
Cal.App.4th 1121, 1127.)  Moreover, “[t]he court cannot surrender its duty to see that the judgment 
to be entered is a just one, nor is the court to act as a mere puppet in the matter.”  (California State 
Auto. Assn. Inter-Ins. Bureau v. Superior Court (1990) 50 Cal.3d 658, 664.)  As a result, courts have 
specifically noted that Neary does not always apply, because “[w]here the rights of the public are 
implicated, the additional safeguard of judicial review, though more cumbersome to the settlement 
process, serves a salutatory purpose.”  (Consumer Advocacy Group, Inc. v. Kintetsu Enterprises of 
America (2006) 141 Cal.App.4th 48, 63.) 

C. Attorney fees, costs, and representative payment 

Plaintiffs seek one-third of the total settlement amount as fees, relying on the “common 

fund” theory.  Even a proper common fund-based fee award, however, should be reviewed through a 

lodestar cross-check.  In Lafitte v. Robert Half International (2016) 1 Cal.5th 480, 503, the Supreme 

Court endorsed the use of a lodestar cross-check as a way to determine whether the percentage 

allocated is reasonable.  It stated:  “If the multiplier calculated by means of a lodestar cross-check is 

extraordinarily high or low, the trial court should consider whether the percentage used should be 

adjusted so as to bring the imputed multiplier within a justifiable range, but the court is not 

necessarily required to make such an adjustment.”  (Id., at 505.)   

Counsel have provided an estimate of their lodestar fee.  They estimate that they have 

expended 445.5 hours to date, all at a rate of $750 per hour.  This results in a lodestar of $367,875, 

yielding an implied multiplier of 2.94.  All counsel are experienced, and the $750 hourly rate may be 

justified, but it does appear that at least some of the work could have been done by less experienced 

counsel who bill at a lower rate.  Thus, the lodestar calculation is somewhat higher than ordinarily 

would be justified. 

The Court agrees that the lodestar cross check “does not override the trial court’s primary 

determination of the fee as a percentage of the common fund and thus does not impose an absolute 

maximum or minimum on the potential fee award.”  (Lafitte, supra, 1 Cal.5th at 505.) But the Court 

has a fiduciary duty to the class, and in some cases that duty requires that the fee be reduced.    

A number of issues must be considered here.  First, the fees were contingent on prevailing, 

and accordingly, some adjustment for the risk of loss is appropriate. As to preclusion of other 

employment, there may be some preclusion, but a total of about 450 hours over three firms, spread 
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over two years, suggests that it was not substantial. Another consideration is the result obtained.  It is 

certainly sufficient to warrant approval, but is not extraordinary.  The issue is whether there is 

anything about this case that justifies a higher than usual fee.  As noted previously, the case did not 

involve exceptional risk—this type of case nearly always settles.  It is complex, but not especially 

novel, since the claims made here are common.  The resolution after two years of litigation is not 

especially early, even allowing for delays associated with the pandemic.  Counsel will be well-

compensated for their work, and the possibility that an attorney’s fee could be reduced somewhat 

smaller multiplier in a given case would not discourage counsel from taking this type of case. 

The Court awards fees of $812,500 (which is 25% of the size of the fund), and which still 

constitutes an implied multiplier of 2.2.  The difference shall be awarded to the class. 

The litigation costs are reasonable and are approved. 

As to the requested representative payment of $10,000, Mr. Farias attests that he 

participated in the litigation, took the risk of liability for costs, and that his participation could hurt his 

chances of being hired by other employers. He estimates his time spent at 40 hours.  He also provided 

a general release, although he does not indicate that he had any other claims with value.   Based on 

the criteria for evaluation of such requests set forth in Clark v. American Residential Services LLC 

(2009) 175 Cal.App.4th 785, 804-807 (particularly the size of the award relative to the recovery), the 

request is approved. 

D.  Discussion and Conclusion 

The moving papers sufficiently establish that the proposed settlement is fair, reasonable, and 

adequate to justify final approval.     

The motion is granted, with the change in attorney’s fees as indicated.  Counsel are directed 

to prepare an order reflecting this tentative ruling, and the other findings in the previously submitted 

proposed order and a separate judgment.  The ultimate judgment must provide for a compliance 

hearing after the settlement has been completely implemented, the date for which should be 

obtained through consultation with the Department clerk.  Plaintiffs’ counsel are to submit a 

compliance statement one week before the compliance hearing date.  5% of the attorney’s fees are 

to be withheld by the claims administrator pending satisfactory compliance as found by the Court. 
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8. 9:00 AM CASE NUMBER:  MSC21-00272 
CASE NAME:  JAMIE KENNEDY   VS UNIVAR SOLUTIONS 
 *HEARING ON MOTION IN RE:  PRELIMINARY APPROVAL OF CLASS ACTION SETTLEMENT  
FILED BY: KENNEDY, JAMIE 
*TENTATIVE RULING:* 
 

Plaintiff Jamie Kennedy moves for preliminary approval of her class action and PAGA 
settlement with defendant Univar Solutions USA Inc. 

A. Background and Settlement Terms 

The original complaint was filed on February 16, 2021, raising claims under PAGA and a class 
action on behalf of non-exempt employees, alleging that defendant violated the Labor Code in 
various ways, all of which arose from underpayment of sick pay.  

The settlement would create a gross settlement fund of $95,000.  The class representative 
payment to the plaintiff would be $10,000.  Counsel’s attorney’s fees would be $31,666.67 (one-third 
of the settlement).  Litigation costs are estimated at $15,000.  The settlement administrator (Phoenix) 
would receive an estimated $4,500.  PAGA penalties would be $5,000, resulting in a payment of 
$3,750 to the LWDA.  The net amount paid directly to the class members would be about $30,083.33.   
The fund is non-reversionary. There are an estimated 19 class members. Based on the estimated class 
size, the average net payment for each class member is approximately $1,583. 

Defendant will place the maximum settlement amount into an escrow account within 14 days 
after final approval of the settlement. 

The proposed settlement would certify a class of all current and former non-union, non-
exempt, hourly-paid employees of Defendant who worked in California from August 22, 2017 through 
the date of preliminary approval of the settlement, who were paid sick pay wages and non-
discretionary incentive wages, including, but not limited to, job premium and/or shift differential 
wages, in the same workweek[.]”    

 The class members will not be required to file a claim.  Class members may object or opt out 
of the settlement.  (Aggrieved employees cannot opt out of the PAGA portion of the settlement.) 
Funds would be apportioned to class members based on the hourly pay rate during the time period in 
question.   

Various prescribed follow-up steps will be taken with respect to mail that is returned as 
undeliverable.  Undelivered or uncashed checks will be voided, and will be paid to a cy pres 
beneficiary, Legal Aid at Work.  

The settlement contains release language covering all “class claims,” which are all claims 
“that were or could have been alleged based on the facts alleged in the Complaint.” Under recent 
appellate authority, the limitation to those claims with the “same factual predicate” as those alleged 
in the complaint is critical.  (Amaro v. Anaheim Arena Mgmt., LLC (2021) 69 Cal.App.5th 521, 537 [“A 
court cannot release claims that are outside the scope of the allegations of the complaint.”  “Put 
another way, a release of claims that’ go beyond the scope of the allegations in the operative 
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complaint’ is impermissible.” (Id., quoting Marshall v. Northrop Grumman Corp.  (C.D. Cal.2020) 469 
F.Supp.3d 942, 949.) 

Informal discovery was undertaken, resulting in the production of substantial documents, 
including sick pay policies.  The matter settled after arms-length negotiations, which included an all-
day session with an experienced mediator on October 20, 2021.   

Counsel also has provided an analysis of the case, and how the settlement compares to the 
potential value of the case, after allowing for various risks and contingencies. This included an 
estimate of class claims at a maximum of about $150,000, plus another $7,500 in waiting time 
penalties.  Maximum PAGA penalties are estimated at about $6,700.   

The potential liability needs to be adjusted for various evidence and risk based contingencies, 
including problems of proof. PAGA penalties are difficult to evaluate for a number of reasons: they 
derive from other violations, they include “stacking” of violations, the law may only allow application 
of the “initial violation” penalty amount, and the total amount may be reduced in the discretion of 
the court. (See Labor Code, § 2699(e)(2) [PAGA penalties may be reduced where “based on the facts 
and circumstances of the particular case, to do otherwise would result in an award that is unjust 
arbitrary and oppressive, or confiscatory.”]) 

Counsel attests that his office “will provide notice to the Labor and Workforce Development 
Agency.”  (This should be confirmed before the settlement is approved.)  

B. Legal Standards 

The primary determination to be made is whether the proposed settlement is “fair, 
reasonable, and adequate,” under Dunk v. Ford Motor Co. (1996) 48 Cal.App.4th 1794, 1801, 
including “the strength of plaintiffs’ case, the risk, expense, complexity and likely duration of further 
litigation, the risk of maintaining class action status through trial, the amount offered in settlement, 
the extent of discovery completed and the state of the proceedings, the experience and views of 
counsel, the presence of a governmental participant, and the reaction … to the proposed settlement.”  
(See also Amaro v. Anaheim Arena Mgmt., LLC, supra, 69 Cal.App.5th 521.) 

Because this matter also proposes to settle PAGA claims, the Court also must consider the 

criteria that apply under that statute. Recently, the Court of Appeal’s decision in Moniz v. Adecco USA, 

Inc. (2021) 72 Cal.App.5th 56, provided guidance on this issue. In Moniz, the court found that the 

“fair, reasonable, and adequate” standard applicable to class actions applies to PAGA settlements.  

(Id., at 64.)  The Court also held that the trial court must assess “the fairness of the settlement’s 

allocation of civil penalties between the affected aggrieved employees[.]”  (Id., at 64-65.) 

California law provides some general guidance concerning judicial approval of any settlement.  
First, public policy generally favors settlement.  (Neary v. Regents of University of California (1992) 3 
Cal.4th 273.)  Nonetheless, the court should not approve an agreement contrary to law or public 
policy.  (Bechtel Corp. v. Superior Court (1973) 33 Cal.App.3d 405, 412; Timney v. Lin (2003) 106 
Cal.App.4th 1121, 1127.)  Moreover, “[t]he court cannot surrender its duty to see that the judgment 
to be entered is a just one, nor is the court to act as a mere puppet in the matter.”  (California State 
Auto. Assn. Inter-Ins. Bureau v. Superior Court (1990) 50 Cal.3d 658, 664.)  As a result, courts have 
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specifically noted that Neary does not always apply, because “[w]here the rights of the public are 
implicated, the additional safeguard of judicial review, though more cumbersome to the settlement 
process, serves a salutatory purpose.”  (Consumer Advocacy Group, Inc. v. Kintetsu Enterprises of 
America (2006) 141 Cal.App.4th 48, 63.) 

C. Attorney fees 

Plaintiff seeks one-third of the total settlement amount as fees, relying on the “common 

fund” theory.  Even a proper common fund-based fee award, however, should be reviewed through a 

lodestar cross-check.  In Lafitte v. Robert Half International (2016) 1 Cal.5th 480, 503, the Supreme 

Court endorsed the use of a lodestar cross-check as a way to determine whether the percentage 

allocated is reasonable.  It stated:  “If the multiplier calculated by means of a lodestar cross-check is 

extraordinarily high or low, the trial court should consider whether the percentage used should be 

adjusted so as to bring the imputed multiplier within a justifiable range, but the court is not 

necessarily required to make such an adjustment.”  (Id., at 505.)  Following typical practice, however, 

the fee award will not be considered at this time, but only as part of final approval.   

Similarly, litigation costs and the requested representative payment of $10,000 for plaintiff 

will be reviewed at time of final approval.  Criteria for evaluation of representative payment requests 

are discussed in Clark v. American Residential Services LLC (2009) 175 Cal.App.4th 785, 804-807. 

D.  Discussion and Conclusion 

The proposed settlement is sufficiently fair, reasonable, and adequate to justify preliminary 

approval.   

Counsel attested that they will serve notice of the settlement to the LWDA, but still need to 

attest that they actually have done so, at or near the time the settlement was submitted to the court. 

Plaintiff, however, has not provided a declaration in compliance with Code of Civil Procedure 

section 382.4, attesting with respect to the cy pres recipient, whether “the attorney has a connection 

to or a relationship with a nonparty recipient of the distribution that could reasonably create the 

appearance of impropriety as between the selection of the recipient of the money or thing of value 

and the interests of the class.”     

Counsel will be given until September 22, 2022 to submit a declaration addressing the two 

noted issues, after which the matter will be deemed submitted. 

After submission of the supplemental declaration, Counsel are directed to prepare an 

order reflecting this tentative ruling, the other findings in the previously submitted proposed order, 

and to obtain a hearing date for the motion for final approval from the Department clerk.  Other 

dates in the scheduled notice process should track as appropriate to the hearing date.  The ultimate 

judgment must provide for a compliance hearing after the settlement has been completely 

implemented.  Plaintiffs’ counsel are to submit a compliance statement one week before the 

compliance hearing date.  5% of the attorney’s fees are to be withheld by the claims administrator 
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pending satisfactory compliance as found by the Court. 

A hearing is required in order to confirm that counsel will submit the declaration noted 

above. 
 

  
    

9. 9:00 AM CASE NUMBER:  MSC21-00374 
CASE NAME:  RUSSO VS. HILLTOP COMMUNITY 
 *HEARING ON MOTION IN RE:  TO BE RELIEVED AS COUNSEL  
FILED BY: HILLTOP COMMUNITY PARTNERS, LLC A CORPORATION DOING BUSINESS IN CALIFORNIA 
*TENTATIVE RULING:* 
 
Granted.  Counsel is directed to serve a copy of the order granting the motion on the client and to  
file proof of service with the court.  In accordance with Rule of Court 3.1362(e), the order relieving  
counsel is not effective until that proof of service is filed. 
 

 

  
    

10. 9:00 AM CASE NUMBER:  MSC21-01903 
CASE NAME:  KENDRA MCGHEE VS VISION OF SUCCESS INC 
 *HEARING ON MOTION IN RE:  TO COMPEL ARBITRATION  
FILED BY: VISION OF SUCCESS INC A CALIFORNIA CORPORATION 
*TENTATIVE RULING:* 
 
The Court has before it a motion to compel arbitration (“MTC”) filed by Vision of Success, Inc., the 
defendant in this matter (“Defendant” or “VoS”). Plaintiff Kendra McGhee (“Plaintiff” or “McGhee”) 
has not opposed the substance of the motion—that is, she has not argued that there is not an 
enforceable agreement to arbitrate. Rather, she has asked the Court to stay this matter pending the 
California Supreme Court’s decision in Adolph v. Uber Technologies, Inc. (4th DCA April 11, 2022) 2022 
Cal.App.Unpub.LEXIS 2170 (review granted July 20, 2022; 2022 Cal.LEXIS 4125.) (“Adolph”).  

The MTC is based on Viking River Cruises, Inc. v. Moriana (2022) 142 S.Ct. 1906 (“Viking”). The Court 
first examines that opinion. 

A note here concerning the terminology in the Court’s ruling: when the Court discusses “individual 
claims” or “individual PAGA claims,” unless it is specifically noted otherwise, the Court means a PAGA 
claim based upon violations personally sustained by the aggrieved employee. And when the Court 
discusses “non-individual claims,” “non-individual PAGA claims,” “representative PAGA claims,” or 
“representative claims,” the Court means a PAGA claim arising out of events involving other 
employees. This represents the Court’s best effort to apply the terminology used by Viking and 
Adolph. 

Viking 

At bottom, the holding of Viking is quite simple. Before Viking, California law prohibited division of a 
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PAGA action into constituent claims. (Viking at p. 1917.) That is, California law did not permit a 

distinction between “individual PAGA claims,” which the Viking opinion termed “PAGA claims based 

on personally sustained violations,” and “non-individual claims,” which the Viking opinion necessarily 

conceived of as those claims made by the named plaintiff on behalf of other employees, addressing 

violations not personally sustained by the named plaintiff and added to the action based on a PAGA 

plaintiff’s acting as a proxy of the LWDA in enforcing the California Labor Code. (Id. at pp. 1923-1924.) 

 

Simply put, Viking held that the Federal Arbitration Act (“FAA”) preempts California law “insofar as it 

precludes division of PAGA actions into individual and non-individual claims through an agreement to 

arbitrate.” (Id. at p. 1924.) Viking was careful to note that arbitration agreements that are a 

“wholesale waiver of PAGA claims” remain invalid. But in the particular agreement in the Viking case: 

the severability clause … provide[d] that if the waiver provision is invalid in some 

respect, any “portion” of the waiver that remains valid must be enforced in 

arbitration. Based on this clause, Viking was entitled to enforce the agreement insofar 

as it mandated arbitration of Moriana’s individual PAGA claim. 

(Id. at p. 1924.) 

The basis of Viking’s reasoning is the fundamental precept that “[a] party can be forced to arbitrate 
only those issues that it specifically has agreed to submit to arbitration. This means that parties 
cannot be coerced into arbitrating a claim, issue, or dispute absent an affirmative contractual basis 
for concluding that the party agreed to do so.” (Viking at p. 1923; emphasis in original, internal 
citation omitted.) Viking reasoned that “[t]he prohibition on contractual division of PAGA actions into 
constituent claims unduly circumscribes the freedom of parties to determine ‘the issues subject to 
arbitration’ and ‘the rules by which they will arbitrate,’ and does so in a way that violates the 
fundamental principle that ‘arbitration is a matter of consent.’” (Id. at p. 1923.) 

However, the Court considers that the viability of Viking as applied to matters pending in California 
state courts, like this one, rests on the assumption that its analysis and application of California law is 
correct. 

The assumption that Justice Alito correctly interpreted and applied California law is one that—to the 
Court’s knowledge—has not yet been tested by any California Court of Appeal or the California 
Supreme Court. 

Adolph 

The 4th District Court of Appeal’s holding in Adolph is that the “threshold” issue of whether the 
plaintiff is an employee—and thus able to bring a PAGA action as an “aggrieved employee”—or an 
independent contractor—and thus unable to bring a PAGA action—cannot be arbitrated. So from an 
examination of only the Court of Appeal opinion, it might seem that the California Supreme Court’s 
decision in Adolph would not provide much (if any) insight into whether Viking correctly applied 
California law when it concluded that a PAGA action can be split into “individual” and “non-individual” 
claims and that once the “individual” claim is committed to arbitration, the plaintiff lacks standing to 
pursue the “non-individual” claim in court. 
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However, it is clear that the United States Supreme Court’s conclusion concerning splitting a PAGA 
claim into individual and non-individual claims is precisely the issue that will be addressed by the 
California Supreme Court: 

The issue to be briefed and argued is limited to the following: Whether an aggrieved 
employee who has been compelled to arbitrate claims under [PAGA] that are 
“premised on Labor Code violations actually sustained by” the aggrieved employee 
([Viking at p. 1916]; see Lab. Code §§ 2698, 2699, subd. (a)) maintains statutory 
standing to pursue “PAGA claims arising out of events involving other employees” 
([Viking at p. 1916]) in court or in any other forum the parties agree is suitable. 

(2022 Cal.LEXIS 5021.) 

Legal Standard for a Stay 

The Court has inherent authority to stay this matter if such a stay accommodates the ends of justice. 
(Aguirre v. Norwalk Skilled Nursing & Wellness Ctr. (OTO, L.L.C. v. Kho (2019) 8 Cal.5th 111, 141.) The 
power to stay proceedings is incidental to the power inherent in every court to control the disposition 
of matters on its docket, keeping in mind economy of time and effort for the court, for counsel, and 
for litigants. (Id.) Trial courts generally have inherent power to stay proceedings in the interest of 
justice to promote judicial efficiency. (Freiberg v. City of Mission Viejo (1995) 33 Cal.App.4th 1484, 
1489.) 

Analysis 

In its reply brief, Defendant argues against a stay for two reasons. First, it says that it will be unfairly 
prejudiced by such a stay. Second, it says that even if the California Supreme Court in Adolph decides 
that a plaintiff who has agreed to arbitrate a PAGA claim can still maintain a representative PAGA 
claim, there will be no employees to “represent,” because every other VoS employee has likewise 
agreed to arbitrate a putative PAGA claim. 

Prejudice 

Defendant first says that it will be prejudiced because it will “continue to bear the litigation costs and 
expenses it sought to avoid by agreeing with Plaintiff to arbitrate.” (Reply 2:22-23.) The Court rejects 
this contention. It is hard to imagine what litigation costs and expenses will accrue if the case is 
subject to a blanket stay, and Defendant does not identify any such costs. 

Defendant next says it will be prejudiced because “evidence will continue to stale, witnesses will be 
harder to locate, and memories will fade.” That might be true, but the Court considers there are 
mechanisms to avoid that. For example, if there is an acute concern about any particular witness or 
witnesses, the parties could agree to a limited exception to the stay to depose such witness or 
witnesses. Any such depositions are likely to be necessary irrespective of whether this dispute is 
resolved in arbitration or in court, and it would benefit both sides to understand the evidence sooner 
rather than later. Accordingly, such depositions are not costs that would not be incurred absent a 
stay, and they are not costs that would not be incurred in the arbitral forum versus the court forum. 
In any event, the Court does not consider that Defendant identifies insurmountable challenges to a 
stay based on purported evidence spoliation. Further, given that Plaintiff has the burden of proving 
her case, and Plaintiff is the party seeking a stay, it is unclear how evidence spoliation as a general 
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matter would prejudice Defendant. In the absence of evidence, Plaintiff will be unable to prove her 
case, which benefits Defendant. It could be that there is some particular witness who would be 
favorable to Defendant and not Plaintiff, but Defendant has not identified any such witness. 

Defendant’s Conception of Adolph 

The Court rejects wholesale Defendant’s position concerning the interaction between a potential 
Adolph decision and Viking. Defendant says that because all of its employees are subject to 
agreements to arbitrate employment disputes—including PAGA claims—there will be no employees 
for McGhee to “represent,” irrespective of how Adolph is decided.  

But that misses the mark, for at least two reasons.  

First, in bringing a PAGA action, McGhee is not “representing” other employees. That is black letter 
PAGA law, recognized even by Viking: “California courts interpret PAGA to provide employees with 
delegated authority to assert the State’s claims on a representative basis.” (Id. at p. 1919.) McGhee is 
not representing other employees. McGhee is representing the State of California. If McGhee were 
seeking to “represent” the claims of other employees, this would be a putative class action. 

Second, the holding of Viking rests entirely on its conclusion that if an individual plaintiff is compelled 
to arbitrate the “individual claims” contained within his or her PAGA cause of action, that plaintiff 
lacks standing to pursue the “representative claims” contained within his or her PAGA cause of action 
in court. But if that conclusion is wrong, then an individual plaintiff compelled to arbitrate the 
“individual claims” contained within his or her PAGA cause of action would still be able to assert in 
court the “representative claims” contained within his or her PAGA action. That is, the individual 
plaintiff would serve as the LWDA’s agent and litigate the representative claims in court. That those 
other employees may have signed arbitration agreements would be of no consequence: those 
employees would not be asserting any claim, individual or otherwise. Indeed, those individual 
employees would not even be parties to the litigation, and might not even be aware of the existence 
of the litigation. Rather, the State of California, through its statutorily-authorized agent, would be 
asserting claims against the defendant. There would be no obvious basis to compel those claims to 
arbitration.  

Defendant seems to imagine a scenario where the Court would compel an employee who has not 
asserted a claim and may not even know a claim exists to participate in a bilateral arbitration with his 
or her employer. A person who has agreed to arbitrate a dispute with another person is not required 
to arbitrate anything until an actual dispute between the two signatories to the agreement arises. 
Even conceding that a PAGA claim can be bifurcated into “individual claims” and “representative 
claims,” as Viking posits, there would be no “individual claims” to send to arbitration. 

Fundamental Fairness 

Finally, the Court considers that this matter previously was stayed pending the outcome of Viking. 
Although that was a stipulated stay, it is a fair inference to say that the stay was at Defendant’s 
behest. Given that the Court previously imposed a stay in this matter so that Defendant could await 
the Viking decision, and that “the ends of justice” are to be considered when determining if a stay is 
appropriate, there is some weight to the idea that a stay ought to be imposed so that Plaintiff can 
await the Adolph decision. 
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Alternative to a Stay 

Viking has thrown PAGA law into a state of flux. Before Viking, the law was clear: a PAGA claim was 
not subject to arbitration, because the claim belonged to the State of California and the State had not 
agreed to arbitrate its claim. In the intervening time, the higher tribunals of this State have not had an 
opportunity to evaluate Viking’s conception of California law. Although the California Supreme Court 
will address precisely the potentially dispositive issue, it might be that the elapse of time will mean 
that such a task must fall—in the first instance—to a trial court such as this one. But the parties have 
not briefed that issue, and no party has explicitly argued that Viking has California law incorrect. The 
Court is inclined to stay this matter pending Adolph. However, if the parties want the Court to 
consider Viking’s application of California law and then rule on the MTC on its merits, the Court is 
willing to entertain that course of action. 

The MTC is denied without prejudice. This matter is stayed in its entirety, pending the California 
Supreme Court’s decision in the Adolph case. If the parties wish to agree to limited exception(s) to 
this stay to take specific, targeted discovery that is necessary to prevent evidence spoliation, they 
may do so without Court intervention. Within seven (7) calendar days of the publication of the 
California Supreme Court’s decision in Adolph, the parties shall jointly approach the clerk of 
Department 39 and identify mutually agreeable dates for a case management conference. At that 
CMC, the parties will advise the Court of the status of this matter in light of Adolph, and together, the 
Court and the parties will determine a way forward for this case. 

Requests for Judicial Notice 

There are several requests for judicial notice connected to these proceedings. None of the material 
was relevant to the Court’s decision above, and so the requests are denied without prejudice. 
 

 

  
    

11. 9:00 AM CASE NUMBER:  MSC21-01927 
CASE NAME:  ANGELICA TRUJILLO VS.  ACCENTCARE INC A DELAWARE CORPORATION 
 *MOTION/PETITION TO COMPEL ARBITRATION    
FILED BY:  
*TENTATIVE RULING:* 
 
The Court has before it a motion to compel arbitration (“MTC”) filed by AccentCare, Inc., the 
defendant in this matter (“Defendant” or “AccentCare”). Plaintiff Angelica Trujillo (“Plaintiff” or 
“Trujillo”) has not opposed the substance of the motion—that is, she has not argued that there is not 
an enforceable agreement to arbitrate. Rather, she has asked the Court to stay this matter pending 
the California Supreme Court’s decision in Adolph v. Uber Technologies, Inc. (4th DCA April 11, 2022) 
2022 Cal.App.Unpub.LEXIS 2170 (review granted July 20, 2022; 2022 Cal.LEXIS 4125.) (“Adolph”).  

The MTC is based on Viking River Cruises, Inc. v. Moriana (2022) 142 S.Ct. 1906 (“Viking”). The Court 
first examines that opinion. 

A note here concerning the terminology in the Court’s ruling: when the Court discusses “individual 
claims” or “individual PAGA claims,” unless it is specifically noted otherwise, the Court means a PAGA 
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claim based upon violations personally sustained by the aggrieved employee. And when the Court 
discusses “non-individual claims,” “non-individual PAGA claims,” “representative PAGA claims,” or 
“representative claims,” the Court means a PAGA claim arising out of events involving other 
employees. This represents the Court’s best effort to apply the terminology used by Viking and 
Adolph. 

Viking 

At bottom, the holding of Viking is quite simple. Before Viking, California law prohibited division of a 

PAGA action into constituent claims. (Viking at p. 1917.) That is, California law did not permit a 

distinction between “individual PAGA claims,” which the Viking opinion termed “PAGA claims based 

on personally sustained violations,” and “non-individual claims,” which the Viking opinion necessarily 

conceived of as those claims made by the named plaintiff on behalf of other employees, addressing 

violations not personally sustained by the named plaintiff and added to the action based on a PAGA 

plaintiff’s acting as a proxy of the LWDA in enforcing the California Labor Code. (Id. at pp. 1923-1924.) 

 

Simply put, Viking held that the Federal Arbitration Act (“FAA”) preempts California law “insofar as it 

precludes division of PAGA actions into individual and non-individual claims through an agreement to 

arbitrate.” (Id. at p. 1924.) Viking was careful to note that arbitration agreements that are a 

“wholesale waiver of PAGA claims” remain invalid. But in the particular agreement in the Viking case: 

the severability clause … provide[d] that if the waiver provision is invalid in some 

respect, any “portion” of the waiver that remains valid must be enforced in 

arbitration. Based on this clause, Viking was entitled to enforce the agreement insofar 

as it mandated arbitration of Moriana’s individual PAGA claim. 

(Id. at p. 1924.) 

The basis of Viking’s reasoning is the fundamental precept that “[a] party can be forced to arbitrate 
only those issues that it specifically has agreed to submit to arbitration. This means that parties 
cannot be coerced into arbitrating a claim, issue, or dispute absent an affirmative contractual basis 
for concluding that the party agreed to do so.” (Viking at p. 1923; emphasis in original, internal 
citation omitted.) Viking reasoned that “[t]he prohibition on contractual division of PAGA actions into 
constituent claims unduly circumscribes the freedom of parties to determine ‘the issues subject to 
arbitration’ and ‘the rules by which they will arbitrate,’ and does so in a way that violates the 
fundamental principle that ‘arbitration is a matter of consent.’” (Id. at p. 1923.) 

However, the Court considers that the viability of Viking as applied to matters pending in California 
state courts, like this one, rests on the assumption that its analysis and application of California law is 
correct. 

The assumption that Justice Alito correctly interpreted and applied California law is one that—to the 
Court’s knowledge—has not yet been tested by any California Court of Appeal or the California 
Supreme Court. 

Adolph 
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The 4th District Court of Appeal’s holding in Adolph is that the “threshold” issue of whether the 
plaintiff is an employee—and thus able to bring a PAGA action as an “aggrieved employee”—or an 
independent contractor—and thus unable to bring a PAGA action—cannot be arbitrated. So from an 
examination of only the Court of Appeal opinion, it might seem that the California Supreme Court’s 
decision in Adolph would not provide much (if any) insight into whether Viking correctly applied 
California law when it concluded that a PAGA action can be split into “individual” and “non-individual” 
portions and that once the “individual” portion is committed to arbitration, the plaintiff lacks standing 
to pursue the “non-individual” portion in court. 

However, it is clear that the California Supreme Court will address precisely the issue that is 
potentially dispositive here: 

The issue to be briefed and argued is limited to the following: Whether an aggrieved 
employee who has been compelled to arbitrate claims under [PAGA] that are 
“premised on Labor Code violations actually sustained by” the aggrieved employee 
([Viking at p. 1916]; see Lab. Code §§ 2698, 2699, subd. (a)) maintains statutory 
standing to pursue “PAGA claims arising out of events involving other employees” 
([Viking at p. 1916]) in court or in any other forum the parties agree is suitable. 

(2022 Cal.LEXIS 5021.) 

Legal Standard for a Stay 

The Court has inherent authority to stay this matter if such a stay accommodates the ends of justice. 
(Aguirre v. Norwalk Skilled Nursing & Wellness Ctr. (OTO, L.L.C. v. Kho (2019) 8 Cal.5th 111, 141.) The 
power to stay proceedings is incidental to the power inherent in every court to control the disposition 
of matters on its docket, keeping in mind economy of time and effort for the court, for counsel, and 
for litigants. (Id.) Trial courts generally have inherent power to stay proceedings in the interest of 
justice to promote judicial efficiency. (Freiberg v. City of Mission Viejo (1995) 33 Cal.App.4th 1484, 
1489.) 

Analysis 

In its reply brief, Defendant argues against a stay for several reasons.  

First, Defendant says that the interpretation of PAGA standing posited by Viking is unassailably 
correct: “[a]ccordingly, as a matter of California statutory law, there is no mechanism to enable a 
Court to adjudicate non-individual PAGA claims once the individual PAGA claim has been committed 
to arbitration.” (Reply 5:3-5.) It is true that this is the position taken by Justice Alito in Viking. 
However, as Justice Sotomayor observed in her concurring opinion, it could be that the United States 
Supreme Court’s view of California law misses the mark. The Court rejects AccentCare’s argument 
that the California legislature has spoken definitively on this point. Were that the case, Justice Alito 
would have been more specific in his citation to a statute or statutes. Instead, Viking generally cites 
PAGA for the proposition that once the individual PAGA claim is sent to arbitration, no standing to 
pursue a representative PAGA claim exists. The Court’s independent review of the statute leaves it 
unable to say that the California legislature has spoken definitively on this specific point. And the 
California Supreme Court would be unlikely to limit its review to precisely this issue if the Legislature 
already had spoken definitively on it. 
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Second, AccentCare says that Adolph might confirm that Viking was correct about PAGA standing. 
That is true, but it is unclear why that means a stay should not issue here. The point of a stay in this 
instance is not to await a ruling favorable to one side or another, the point of a stay is to await a 
ruling that will clarify the state of the law and provide guidance to the Court in ruling on the MTC. 
Inherent in that is the knowledge that neither the Court nor the parties can know how Adolph will 
rule. 

Finally, AccentCare observes that it may be several years before Adolph will be decided, and says that 
it will not serve judicial efficiency to wait. But Defendant does not explain why such a wait fails to 
advance judicial efficiency. From the Court’s perspective, Viking upends years of California law 
regarding how PAGA cases are to be litigated (a sentiment echoed by the 4th DCA in the Adolph 
opinion). The concurring opinions suggest that California courts ought to reexamine the law on PAGA 
standing, and in the Adolph case, the California Supreme Court has made it clear that it intends to do 
precisely that. It appears to the Court to be beyond dispute that Adolph will provide at least some 
guidance on how lower courts ought to apply Viking. It always serves judicial efficiency for a trial 
court to have clear guidance from a superior tribunal. 

The Court notes here that AccentCare does not say that it will suffer prejudice from a stay. In addition 
to the Court’s discussion above, a lack of prejudice weighs heavily in favor of granting the stay.   

Alternative to a Stay 

Viking has thrown PAGA law into a state of flux. Before Viking, the law was clear: a PAGA claim was 
not subject to arbitration, because the claim belonged to the State of California and the State had not 
agreed to arbitrate its claim. In the intervening time, the higher tribunals of this State have not had an 
opportunity to evaluate Viking’s conception of California law. Although the California Supreme Court 
will address precisely the potentially dispositive issue, it might be that the elapse of time will mean 
that such a task must fall—in the first instance—to a trial court such as this one. But the parties have 
not briefed that issue, and no party has explicitly argued that Viking has California law incorrect. The 
Court is inclined to stay this matter pending Adolph. However, if the parties want the Court to 
consider Viking’s application of California law and then rule on the MTC on its merits, the Court is 
willing to entertain that course of action. 

The MTC is denied without prejudice. This matter is stayed in its entirety, pending the California 
Supreme Court’s decision in the Adolph case. Within seven (7) calendar days of the publication of the 
California Supreme Court’s decision in Adolph, the parties shall jointly approach the clerk of 
Department 39 and identify mutually agreeable dates for a case management conference. At that 
CMC, the parties will advise the Court of the status of this matter in light of Adolph, and together, the 
Court and the parties will determine a way forward for this case. 

Requests for Judicial Notice 

There are several requests for judicial notice connected to these proceedings. None of the material 
was relevant to the Court’s decision above, and so the requests are denied without prejudice. 
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12. 9:00 AM CASE NUMBER:  MSN20-1971 
CASE NAME:  SAVE LAFAYETTE VS CITY OF LAFAYETTE 
 HEARING ON ORDER TO SHOW CAUSE IN RE:  WHY SANCTIONS SHOULD NOT BE IMPOSED ON RPI 
FOR DISCLOSING CONFIDENTIAL INFORMATION  
FILED BY:  
*TENTATIVE RULING:* 
 

Having made an express agreement with opposing counsel to keep certain settlement 

communications confidential, and having broken that agreement by filing those communications with 

the court, can counsel for Real Party in Interest avoid a sanction on the grounds that none of the 

available sanction mechanisms apply here? 

 The Court already has found that Exhibits B, C, and E to the Thornber Declaration were 

expressly subject to a confidentiality agreement, and nothing submitted since that finding changes 

the Court’s view.  The Court finds that counsel were aware that using those documents in any manner 

in this proceeding would violate the agreement to keep the settlement discussions confidential. 

Code of Civil Procedure section 128.7(c)(2), does not apply here, because it is not suitable for 

this situation.  The violation could not be cured during the 21-day safe-harbor period, because the 

information already had been made public.  Withdrawing the pleading in question would not entirely 

“unring the bell.”  Moreover, the purpose of the confidentiality agreement in this case is to assure 

that the information is not used in the court proceeding at all, not just that it not be public. The 

materials can be removed from the public file and kept in a sealed file, which has been ordered by the 

Court.  This, by itself, however, is not an adequate remedy. 

Code of Civil Procedure section 128.5, permits sanctions, and has a narrower “cure” 

provision, which applies only where the “action or tactic can be withdrawn or appropriately 

corrected[.]”  (C.C.P., § 128.5(f)(1)(B).) It applies to any “actions or tactics, made in bad faith, that are 

frivolous or solely intended to cause unnecessary delay.”  Taken as a whole, Real Party’s motion for 

undertaking did not meet that standard. 

Code of Civil Procedure section 177.5 allows the Court to enter sanctions on its own motion, 

but only for “violation of a lawful order by a person, done without good cause or substantial 

justification.”  This would apply to confidentiality orders adopted by the Court pursuant to stipulation, 

which are quite common, but did not exist here. 

Petitioners argue that sanctions are appropriate under Rule of Court 2.30, which allows a 

sanction, upon proper notice, for any violation of the Rules of Court.  Rule 2.550 requires that “A 

party requesting that a record be filed under seal must file a motion or an application for an order 

sealing the record.”  Read fairly, it does not apply to someone, like real party in this case, who does 

not request that the record be sealed, even though the record is subject to a confidentiality 

agreement not ordered by the court.  Moreover, as noted above, sealing under Rule 2.550 does not 

entirely enforce the confidentiality agreement, which is intended to keep the information from being 
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used in the court proceeding at all. 

The fact that this conduct seems to fall through the cracks in these provisions is problematic.  

Settlement discussions are important, and knowledgeable counsel often seek a confidentiality 

agreement because the commonly-invoked sections 1152 and 1154 of the Evidence Code govern only 

admissibility, not confidentiality.  Typically, such agreements are not adopted by an order of the 

Court.  Filing the documents under seal doesn’t solve the whole problem.  Nonetheless, it appears 

that counsel’s deliberate breach of a prior agreement, at least under the circumstances of this case, 

cannot be entirely remedied.  

The Order to Show Cause is discharged. 
 

  
    

13. 9:00 AM CASE NUMBER:  MSN21-0980 
CASE NAME:  DISCOVERY BUILDERS, INC. VS CITY OF BRENTWOOD 
 *HEARING ON MOTION IN RE:  JUDGMENT ON THE PLEADINGS  
FILED BY: CITY OF BRENTWOOD A CALIFORNIA GENERAL-LAW CITY 
*TENTATIVE RULING:* 
 

Defendants and Respondents the City of Brentwood and the City Council of the City of 
Brentwood’s motion for judgment on the pleadings is granted with leave to amend. Plaintiffs shall 
file and serve an amended petition and complaint by October 13, 2022.   

 
Plaintiffs/ Petitioners filed a petition and complaint on June 7, 2021. They sued for (1) writ of 

mandate (fair hearing and failure to make findings supported by the evidence), (2) writ of mandate 
(Housing Accountability Act), (3) violation of Civil Rights (U.S. Constitution and 42 U.S.C §1983), (4) 
inverse condemnation (California Constitution) and (5) declaratory relief. The Court heard the writ 
claims first and issued a decision denying both writ claims on June 21, 2022.  

 
The City has filed this motion for judgment on pleadings arguing that the Court’s decision on 

the writ claims forecloses the remaining claims in the complaint.  
 
Civil Rights (Cause of Action Three) 
 
In the Civil Rights cause of action, Plaintiffs combine a number of separate claims based on 

the U.S Constitution and 42 U.S.C §1983: takings, privileges and immunities, due process and equal 
protection. The Petition lumps together several separate claims into a single cause of action. As 
explained below, Plaintiffs will be given leave to amend. When amending the Petition, Plaintiffs shall 
allege the following as separate causes of action: (1) takings, (2) privileges and immunities, (3) due 
process and (4) equal protection.  

 
Takings  
 
“The requirement that a person obtain a permit before engaging in a certain use of the 
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property does not itself take the property; the very existence of a permit system implies that 
permission may be granted to allow the owner to use the property as desired. Even if the permit is 
denied, there may be other viable uses available to the owner. Only when a permit is denied and the 
effect of the denial is to prevent economically viable use of the land in question can it be said that a 
taking has occurred. [Citations.]” (Buckley v. California Coastal Com (1998) 68 Cal.App.4th 178, 192-
193.) 

 
The City argues that the taking claim is not ripe. “The ripeness requirement applies to takings 

claims brought under both the federal and state Constitutions, and our Supreme Court has observed 
that state and federal law is coextensive in this area. [Citation.]” (Toigo v. Town of Ross (1998) 70 
Cal.App.4th 309, 325, fn. 4.) “In arguing that a final decision has been made for ripeness purposes, the 
claimant has the heavy burden of setting forth facts that are ‘clear, complete, and unambiguous’ 
showing that the agency has ‘drawn the line, clearly and emphatically, as to the sole use to which [the 
property] may ever be put.’ ” (Ibid.) 

 
In 2006, the City approved an earlier version of the Project, but that version was never built. 

(Petition ¶15.) In 2019, Plaintiffs sought approval of a new version of the Project including 510 
housing units. (Petition ¶17.)  Plaintiffs reduced the number of housing units for the Project to 252, 
but the City ultimately denied approvals for the Project. (Petition ¶¶ 20, 28.) Plaintiffs allege that two 
Councilmembers expressed opposition to the Project and had bias towards Plaintiffs. (Petition ¶¶ 21-
23.)  

 
The Court finds that the Petition does not allege sufficient facts showing that a final decision 

on the use of the property has been made. As alleged there has been one project with 252 housing 
units that was denied by the City. The City previously approved a different project for the same site, 
which allowed substantial development.  The Petition does not allege facts showing that the City has 
made a final determination on the allowed use or uses for the Project Site. Therefore, the takings 
claim is not ripe. The motion for judgment on the pleadings is granted with leave to amend, since this 
is the first time the ripeness issue has been raised.  

 
The City also argues that Plaintiffs must prevail on the writ claim before they can seek a 

compensation for a taking. Plaintiffs have not alleged facts show that their takings claim is ripe. Once 
Plaintiffs have alleged a ripe takings claim, the Court can fully evaluate whether the writ claims 
Plaintiffs already brought are sufficient for exhaustion.  

 
Substantive Due Process  
 
The substantive due process claim is alleged to be based on the City’s “unreasonable refusal 

to approve the Project”, which is “outrageous and an abuse of power”. (Petition ¶65.) In their 
opposition, Plaintiffs make clear that this claim is based on the alleged bias of City councilmembers.  

 
The Court has already ruled that the allegations of bias are insufficient to support a claim that 

the City did not provide a fair and impartial hearing due to the alleged bias of the councilmembers. 
(See, Order After Hearing, filed 10/8/2021.) The Court’s opinion on the alleged bias in this petition has 
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not changed and the Court now finds that Plaintiffs have not alleged bias sufficient to support a civil 
claim for a due process violation.  

 
The motion for judgment on the pleadings on the due process claim is granted. The Court is 

skeptical that Plaintiffs can allege a due process claim, but since this is the first time this issue has 
been raised, Plaintiffs will be given leave to amend.  

 
Equal Protection 
 
Plaintiffs do not allege that they are part of a specific group and in their opposition, they 

make it clear that their equal protection claim is based on a “class of one” theory. 
 
“[A] ‘class of one’ equal protection claim is sufficient if the plaintiff alleges that (1) the 

plaintiff was treated differently from other similarly situated persons, (2) the difference in treatment 
was intentional, and (3) there was no rational basis for the difference in treatment. [Citation.] The 
third element is essentially the same rational basis test typically applied in some other types of equal 
protection cases.” (Las Lomas Land Co., LLC v. City of Los Angeles (2009) 177 Cal.App.4th 837, 858; see 
also, Willowbrook v. Olech (2000) 528 U.S. 562, 564.)  

 
“Under the rational basis test, courts must presume the constitutionality of government 

action if it is plausible that there were legitimate reasons for the action. In other words, the plaintiff 
must show that the difference in treatment was ‘ “so unrelated to the achievement of any 
combination of legitimate purposes that we can only conclude that the [government's] actions were 
irrational.” ’[Citation.] Proving the absence of a rational basis can be an exceedingly difficult task. In 
some circumstances involving complex discretionary decisions, the burden may be insurmountable.” 
(Las Lomas Land Co., supra, 177 Cal.App.4th at 859.)  

 
The City argues that the Court’s decision denying the writ claims forecloses Plaintiffs’ claim 

that the City acted without a rational basis. Plaintiffs argue that the Court must accept matters 
alleged in the petition as true, but Plaintiffs fail to address how the Court’s decision on the writ claims 
interacts with those allegations. The Court has made several findings regarding the City’s conduct 
when the Court made its decision on the writ claims. Those findings apply to the rest of this case and 
will not be revisited by this Court in most situations. (See, e.g. Golden Gate Water Ski Club v. County 
of Contra Costa (2008) 165 Cal.App.4th 249, 266 [the trial court was permitted to consider its findings 
against the plaintiff/ petition in the writ proceeding when deciding a demurrer on the related civil 
claims].)  Plaintiffs have not explained how the City acted without a rational basis given the Court’s 
findings on the writ claims.  

 
The Court’s decision on the writ claims necessarily means that the City acted with a rational 

basis in denying the Project. The motion for judgment on the pleadings is granted. As this is the first 
challenge on this issue, Plaintiffs are given leave to amend.  

 
Privileges and Immunities  
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Plaintiffs allege that the City deprived Plaintiffs of “the privileges and immunities owed to 
Plaintiffs as protected by the United States Constitution.” (Petition ¶ 63.) It is unclear what the basis 
of this claim is or how it differs from the other Constitutional claims. Both sides cite to Breneric 
Associates v. City of Del Mar (1998) 69 Cal.App.4th 166, 180 for the proposition that the same 
allegations supporting claims for substantive due process, equal protection and takings can support a 
claim for a violation of the privileges and immunities.  

 
As explained above, Plaintiffs have not alleged a claim for takings, due process or equal 

protection and therefore, Plaintiffs have not alleged a claim for violation of the privileges and 
immunities clause based upon the same facts. As to this claim, the motion for judgment on the 
pleadings is granted with leave to amend.  

 
Inverse Condemnation (Cause of Action Four) 
 
As explained above, Plaintiffs have not alleged that the takings claim is ripe. For these same 

reasons, the inverse condemnation is not ripe. The motion for judgment on the pleadings is granted 
with leave to amend.  

 
Declaratory Relief (Cause of Action Five) 
 
The City argues that the declaratory relief claim fails because it is derivative of the other 

claims. Plaintiffs argue that the declaratory relief claim is necessary because they require a decision 
on whether the current or former zoning map for PD-36 applies to the Project site.  

 
The Court has already upheld the City’s decision to deny the proposed project. Given this 

ruling, it is unclear how the zoning map issue is necessary to the proposed project. Plaintiffs suggest 
that they need to know the appropriate zoning for future possible projects, but that issue is not 
currently alleged in the complaint. The motion for judgment on the pleadings is granted with leave to 
amend for Plaintiffs to allege a present controversy regarding the zoning for the Project Site.  

 
Judicial Notice 
 
The City’s requests for judicial notice are denied as unnecessary as the Statement of Decision 

and the record for the writ proceeding are already part of the court’s file in this case 
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14. 9:00 AM CASE NUMBER:  MSN21-1755 
CASE NAME:  MARK S. VS STATE OF CALIFORNIA 
 *HEARING ON MOTION FOR DISCOVERY TO COMPEL FURTHER PRODUCTION OF DOCUMENTS  
FILED BY: MARK        S 
*TENTATIVE RULING:* 
 

Hearing required. 

Plaintiffs move to compel further responses to discovery from defendant Pittsburg Unified 

School District (District). 

As a threshold matter, the Court declines to consider the Ninth Circuit’s decision in Martinez 

v. Newsom as part of a discovery matter.  The District may raise that issue in another motion.  

(Mattco Forge v. Arthur Young & Co.  (1990) 223 Cal.App.3d 1429, 1436.) Moreover, since Martinez 

was just decided in August, it does not explain the history of the discovery disputes. 

The Court will address the specific requests in dispute as follows: 

RFP  Nos. 1, 3, 9, 10:  Plaintiffs seek a format that is not locked and contains additional data 

points.  The District contends, through the declarations of Kevin Rocap and Angelica Thomas, that 

some of the data in question is held by a third-party vendor, that existing software does not allow 

access to information except through proprietary databases, and that to run other reports the District 

must “manually export the data from the proprietary databases into an Excell spreadsheet (or other 

format) of its own making.” The District relies on the principle that a party is not required to create 

new documents in order to respond to discovery requests.  For hard-copies this is correct, but the 

principle does not apply in the context of electronically stored information.  As the court noted in 

Vasquez v. California School of Culinary Arts, Inc.  (2014) 230 Cal.App.4th 35, 43, relying on analogous 

federal law, a producing party “cannot avoid complying with a subpoena seeking electronically stored 

information on the ground that it must create new code to format and extract that information from 

its existing systems.”   The District may produce one set of information in a locked format, lest there 

be any future dispute about the true version of the information.  But the two forms of production are 

not mutually exclusive. 

Of course, the District still may assert that a request cannot be provided because 

electronically stored information because is not “reasonably accessible because of the undue burden 

or expense, it bears the burden on that issue.”  (C.C.P. § 2031.310(d).) The Court may, however, 

consider requiring the requesting party to pay the expense of the discovery.  (C.C.P. § 2031.310(f).  

The District has failed to make that showing, i.e., the nature and expense of the task. 

Indeed, as to request number 10, the District advises that it “has since formulated a strategy 

of providing the information, and agrees to do so.”  It is not clear whether this will resolve the 

dispute. 

As to certain of these requests (1, 3, and 9), the District contends that the requested 
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documents do not exist. (“5585” documents as opposed to “5150” documents.)  Code of Civil 

Procedure section 2031.230 provides that a party claiming inability to comply “shall affirm that a 

diligent search and a reasonable inquiry has been made in an effort to comply with that demand.  This 

statement shall also specify whether the inability to comply is because the particular item or category 

has never existed, has been destroyed, has been lost, misplaced, or stolen, or has never been, or is no 

longer, in the possession custody , or control of the responding party.”  The District has not made this 

statement.    

Specifically, as to request number 3, concerning 504 plans, it appears that there would be no 

students falling within the category described. 

RFP No. 11: The motion states that the District has produced no documents.  Plaintiffs seek 

an order compelling production. The District asserts that it has produced additional records 

responsive to this request.  It is not clear whether there still is a dispute here.  The District contends 

that only expulsions are relevant (and only those records need be produced), because other transfers 

are voluntary and are consented to by the parents or guardians.  This may ultimately be a persuasive 

argument on the merits, but it is not grounds to refuse to produce documents in discovery. 

RFP Nos. 12 - 16:  Plaintiffs say the District has not produced any documents in response to 

any of these requests.  They seek an order requiring negotiations over acceptable search terms and 

custodians. 

As to request 12 and 13, the District again relies on privacy and FERPA grounds.  These 

documents can be produced with names and other identifying information removed, and there 

currently is a protective order in place. The District has not substantiated its claim that notice to the 

families of all of these students would need to be provided under these circumstances. 

As to request 14, the Court previously had indicated that this issue should be deferred to a 

later time, after other discovery had been completed. 

The District objects to requests 15 and 16 on the ground that the documents are equally 

available to the plaintiffs.  (See Molina Declaration, Pars. 5, 6.)  Unless the documents are not in the 

District’s control (which is a different objection), this is not a valid objection.  There is another 

objection, in response to interrogatories, under which a party may object on the ground that 

answering the interrogatory would require the answering party to summarize information equally 

available to the propounding party.  (C.C.P. § 2030.220(c).)  That objection does not apply here. 

RFP No. 17: The District has withheld documents concerning an audit of special education 

program.  The fact that other documents “related to” the audit were produced does not excuse 

production of the audit itself. 

RFP No. 18: The District did not produce CAASPP test scores from 2021-22, because they did 

not exist yet.  They exist now, and the District has agreed to produce them. 

RFP No. 18A: The district has declined to produce this information, claiming that it would 
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require production of a new document.  (That issue has been addressed above.)  The Thomas 

Declaration attests that there are at least 1,200 special education students, with at least one meeting 

generating 25 pages of documents, each year.  Production of all of these documents may be unduly 

burdensome, but somewhat more information concerning the availability of the documents, the 

difficult of redacting personal information, and the time involved is needed.  This also may be 

appropriate for sampling. 

RFP No. 21:  The issue here appears to relate to whether individual IEPs will be produced.  

The District correctly points out that the Court has ruled that this case does not enable plaintiffs to 

contest the decisions made in approving IEPs for individual students.  That determination, however, 

does not establish ipso facto that information from IEPs is not relevant to some of the broader “policy 

and practice” issues that the Court has allowed to proceed.  For example, if plaintiffs succeed in 

establishing an unlawful policy, it still be necessary to show that it has been implemented in a way 

that actually affected individual students.  The District has offered to agree to a sampling of such 

information, and the parties should meet and confer to develop a sampling protocol.  

Sanctions: 

Plaintiffs seek $11,959.70 in sanctions.  The Court tentatively finds that the District’s position, 

even where incorrect, appears to be substantially justified. 
 

  
    

15. 9:00 AM CASE NUMBER:  MSN21-2354 
CASE NAME:  CA RESOURCES PRODUCTION VS. ANTIOCH 
 HEARING ON DEMURRER TO:  AMENDED CROSS-COMPLAINT OF CROSS COMPLAINANT CITY OF 
ANTIOCH  
FILED BY:  
*TENTATIVE RULING:* 
 
Before the Court is Cross-Defendant California Resources Production Corporation (“Defendant” or 

“CRPC”) Demurrer to Cross-Complainant City of Antioch’s Amended Cross-Complaint. CRPC demurs to 

each of the six separate causes of action: (1) breach of contract, (2) trespass, (3) ejectment, (4) private 

nuisance, (5) public nuisance, (6) declaratory relief.  

For the reasons set forth below, the Demurrer is sustained in part and overruled in part, as outlined 

below. The City is granted leave to amend.  

CRPC’s request for judicial notice regarding the Antioch Municipal Code is granted. (Cal. Evid. Code § 

452 (b), (c).) 

Factual Allegations  

On January 8, 1991, the City Council of the City of Antioch (“City Council”) granted a 25-year Franchise 

for a pipeline under portions of the City’s public highways, streets, and public places to Union Oil 
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Company of California (the “Franchise Agreement”). (Amended Cross-Complaint (“FACC”) ¶ 8.) 

Plaintiff/Cross-Defendant California Resources Production Corporation (“CRPC”) is the successor-in-

interest to the Franchise. (FACC ¶ 9.) On December 12, 2017, the City Council granted a five-year 

extension to the Franchise to CRPC, which made the Franchise effective until February 7, 2021. (Id. ¶ 

10.)  

 On or about February 10, 2021, CRPC belatedly sought to renew the Franchise for an additional 10-

year term. (Id. ¶ 13.) The City Council declined to renew the Franchise. (Id. ¶ 17.) Thus, the Franchise 

expired by its own terms on February 7, 2021. (Ibid. Ex. B.) Despite the termination of the Franchise, 

CRPC continues to use the Pipeline below the City’s public highways, streets, and public places.  

Standard of Review 

“The function of a demurrer is to test the sufficiency of the complaint as a matter of law.” (Holiday 
Matinee, Inc. v. Rambus, Inc. (2004) 118 Cal.App.4th 1413, 1420.) A complaint “is sufficient if it alleges 
ultimate rather than evidentiary facts” (Doe v. City of Los Angeles (2007) 42 Cal.4th 531, 550 (“Doe”)), 
but the plaintiff must set forth the essential facts of his or her case “with reasonable precision and 
with particularity sufficient to acquaint [the] defendant with the nature, source and extent” of the 
plaintiff’s claim. (Doheny Park Terrace Homeowners Assn., Inc. v. Truck Ins. Exchange (2005) 132 
Cal.App.4th 1076, 1099.) In order “to state a cause of action against a public entity, every fact 
material to the existence of its statutory liability must be pleaded with particularity.” (Lopez v. 
Southern Cal. Rapid Transit Dist. (1985) 40 Cal.3d 780, 795.)  

Legal conclusions are insufficient. (Id. at 1098–99; Doe at 551, fn. 5.) The Court “assume[s] the truth 

of the allegations in the complaint, but do[es] not assume the truth of contentions, deductions, or 

conclusions of law.” (California Logistics, Inc. v. State of California (2008) 161 Cal.App.4th 242, 247.) A 

demurrer lies only for defects appearing on the face of the complaint or from matters of which the 

court must or may take judicial notice. (CCP § 430.40; see Blank v. Kirwan (1985) 39 Cal.3d 311, 318.) 

Analysis  

Breach of Contract  

“The standard elements of a claim for breach of contract are ‘(1) the contract, (2) plaintiff’s 

performance or excuse for nonperformance, (3) defendant’s breach, and (4) damage to plaintiff 

therefrom.’” (Wall Street Network, Ltd. V. New York Times Co. (2008) 164 Cal.App.4th 1171, 1178, 

citations omitted.) 

It is undisputed that the contract at issue is the Franchise Agreement. CRPC argues that there cannot 

be a breach of contract as the Franchise Agreement expired by its own terms on February 7, 2021 – as 

the City alleges. (FACC ¶ 25.) As there is no valid contract, there cannot be a breach.  

The City argues that “Section 10 of the Franchise Agreement provides that, at the conclusion of the 

Franchise, the ‘City may … give [CRPC] permission to abandon, without removing, the pipeline or any 

portion thereof installed under this Franchise,’ and that ‘[t]he ownership of the pipeline or portion 

thereof abandoned pursuant to such permission shall thereafter vest in City.’” (Opp. at 8:24-28, citing 
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FACC, Ex. A § 10.) Pursuant to that provision, it sent a formal notice of termination on November 2, 

2021, informing CRPC that it “should take any and all immediate actions to discontinue use of and 

abandon all [CRPC] pipelines in, along, and under City public highways, streets.’” Despite this request, 

the City alleges CRPC continues to use the pipeline in breach of the Franchise. This notice, however, 

was sent almost 9 months after the Franchise expired.  

The City cites Riverside Cnty. Transp. Comm’n v. So. Cal. Gas Co. 54 Cal.App.5th 823 (“Riverside”) for 

the proposition that “a contract can terminate in some respects yet survive in others.” (Id. at 844.) 

The City fails to cite the sentence following the above: “Parties to a contract may provide therein for 

their respective rights and liabilities in the event of termination thereof.’” (Ibid. quoting Gilbert v. 

Equitable Life Ins. Co. (1966) 239 Cal.App.2d 895, 899 italics added.) In Riverside, the contract at issue 

“specifically provided that ‘upon termination of this License …, Licensee, upon demand of Licensor, 

shall abandon the use of the pipe line and remove the same….” (Ibid.) As such, the court found that 

the “Gas Company’s contractual duty to remove its pipelines survived the termination.” (Ibid.) 

Here, there is no such language explaining what the parties’ rights and obligations are after the 

termination of the Franchise. Section 10, which the City relies upon, states in full: 

CITY may, upon such reasonable terms and conditions as it may determine, give 

FRANCHISEE permission to abandon, without removing, the pipeline or any portion 

thereof installed under this Franchise. The ownership of the pipeline or portion 

thereof abandoned pursuant to such permissions shall thereafter vest in CITY.” (FACC 

Ex. A.)  

The City’s argument that this paragraph must arise only after the Franchise expired is not well taken. 

First, there is no explicit language such as in Riverside which establishes that this section applies after 

the termination of the Franchise. Second, this paragraph easily could be meant to apply in the 

situation where CRPC stopped needing the Franchise before the end of its terms, and thus sought to 

end its use. In such a situation, CRPC may request to abandon the pipeline without removing it – 

given the expense required to remove such equipment.  There is no need for the Franchise to have 

terminated before this provision could be invoked.  

Poore v. Simpson Paper Co. (2009) 566 F.3d 922 is in accord. As the Ninth Circuit notes, the general 

rule is that “where the contract at issue has expired, the parties are ‘released … from their respective 

contractual obligations’ and any dispute between them cannot be said to arise under the contract.’” 

(Id. at 927.) “An exception to this general rule exists, however, where the parties’ dispute concerns a 

‘right that accrued or vested under the agreement, or where, under normal principles of contract 

interpretation, the disputed contractual right survives expiration of the remained of the agreement.” 

(Ibid.)  

As noted above, there is no reason to believe that the Franchise needed to expire before this clause 

could come into effect. It also only gives the City the ability to ‘give permission’ to CRPC to abandon 

the pipeline without removing it. CRPC never abandoned, nor sought to abandon, the pipeline. 
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CRPC’s demurrer to the first cause of action for breach of contract is sustained. (CCP § 430.10(e).) The 

City is granted leave to amend.   

Trespass 

“Trespass is an unlawful interference with possession of property.” (Ralphs Grocery Co. v. Victory 

Consultants, Inc. (2017) 17 Cal.App.5th 245, 261 quoting Staples v. Hoefke (1987) 189 Cal.App.3d 

1397, 1406.) “The elements of trespass are: (1) the plaintiff’s ownership or control of the property; (2) 

the defendant’s intentional, reckless, or negligent entry onto the property; (3) lack of permission for 

the entry or acts in excess of permission; (4) harm; and (5) the defendant’s conduct was a substantial 

factor in causing the harm.” (Id. at 262.) 

The Franchise defines the public areas wherein the pipeline to run as including such public places “in 

the City now or hereafter coming under the jurisdiction or ownership of CITY.” (FACC Ex. A at 2B.) As 

the City explains, although the surface of public right of ways may be accessed and used by the public 

generally, access to the subsurface – where the pipeline resides – is controlled and regulated by the 

City. (See Antioch Municipal Code § 7-2.204.) As the municipal code states: “No person shall … place 

on, over, or under such right-of-way any pipeline, conduit, or other fixtures … without having first 

obtained a permit as required by the provisions of this chapter.” (Ibid.) 

As such, the City is the entity that has the exclusive right to occupy the subsurface of any public right 

of way located within its borders. CRPC implicitly acknowledges this in bringing this action. If the City 

didn’t have a right to restrict the use of the subsurface of public right of ways, then CRPC would not 

have needed the Franchise to install their pipeline to begin with – nor would CRPC need to bring this 

action to seek to require the City to issue an extension to the Franchise. Thus, CRPC’s argument that 

the City does not have an ‘exclusive’ right to the land is not well taken. Although the subsurface land 

in question is ‘public,’ it is highly regulated and controlled by the City, which does have an ‘exclusive’ 

right to it – with the ability to grant permits to the public when deemed appropriate.  

“A trespass may be on the surface of the land, above it, or below it.” (Martin Marietta Corp. v. 

Insurance Co. of North America (1995) 40 Cal.App.4th 1113, 1132.) “A trespass may be committed by 

the continued presence on the land of a structure, chattel, or other thing which the actor has 

tortuously placed there, whether or not the actor has the ability to remove it.” (Newhall Land & 

Farming Co. v. Superior Court (1993) 19 Cal.App.4th 334, 345.)  

Los Angeles R. Co. v. Los Angeles (1907) 152 Cal.242 is instructive. There, plaintiff obtained a franchise 

to build and operate a street-railway over and along certain streets of the city. (Id. at 243.) Due to 

plaintiff’s failure to timely build the street-railway, the franchise was considered forfeit as to the 

portion not completed. (Ibid.) Thereafter, plaintiff continued to engage in work extending its tracks 

over a portion of the streets that the franchise described. The City “entered upon this new 

construction, compelled plaintiff to suspend work and threatened to tear up and remove the newly 

laid tracks.” (Ibid.) Plaintiff sued. 

In finding that the trial court did not error in denying a permanent injunction against the City, the 
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Supreme Court found that, “having forfeited its right to use or occupy the street … [plaintiff] had no 

more right to lay track there than one who had never been granted a right of way, and the city was 

clearly within its right in preventing the trespass.” (Id. at 245-46.)  

This only makes sense. If CRPC needed permission to install and operate the pipeline (i.e. via the 

Franchise) – which it does not dispute – then it cannot now claim that it has the ability to continue to 

possess and operate the same pipeline without permission. If CRPC’s position is that it does not now 

need permission to operate its pipeline, why does it seek the renewal of the Franchise? 

CRPC’s reliance on Bello v. ABA Energy Corp. (2004) 121 Cal.App.4th 301 is misplaced. There, the issue 

related to a private company’s use of a public right of way over private land to route a gas pipeline 

after being granted a permit by the county to do so, and whether that use was appropriate. The 

private land owners sued for trespass, claiming that the pipeline was not a proper use of the right of 

way. After an exhaustive review of California law pertaining to the history of the uses of rights of way, 

the court found that the permit issued by the County could include the routing of the gas line. 

Importantly, the court discusses the fact that under the Streets and Highways Codes, county 

governments have the “right to issue encroachment permits in county rights-of-way.” (Id. at 315.) 

Under the Code, the county was authorized to issue such a permit to a private company. The private 

company only had the right to lay their pipeline because they obtained a permit.  

This is akin to the current situation. Under the Franchise Act of 1937 municipalities have the authority 

to grant franchises to companies to lay gas pipelines. It is only when a company obtains such a 

franchise that a company is authorized to install its pipeline. Without such a permit, no company has 

a right to install or operate such a pipeline. In Bello, the county issued a permit which authorized the 

installation of the pipeline, even over private land upon which there was a public right of way. Here, 

the City initially issued a franchise to allow CRPC to install and operate its pipeline. That Franchise 

expired of its own terms in February 2021. At that time, the pipeline was then unauthorized and can 

be deemed a trespass.  

Based on the above, CRPC’s demurrer to the second cause of action for trespass is overruled. 

Ejectment 

CRPC focuses its argument on the issue of whether an ejectment action can lie with relation to the 

use of an incorporeal hereditament such as an easement or right of way. It claims that the City is 

merely seeking to stop CRPC’s use of the pipeline that was subject to the Franchise. The FAC, 

however, states that the City is seeking an injunction under its ejectment cause of action that 

“permanently restrains and enjoins CRPC from occupying and using any portion of the City’s property 

for operation of the Antioch Pipeline…” (FAC ¶ 52 italics added.) Thus, although the Termination 

Letter sent by the City prior to the instigation of this litigation asked CRPC to stop using the pipeline, 

and authorized CRPC to leave the infrastructure in place, the FAC appears to expand that request to 

seek an order requiring CRPC to remove the pipeline – i.e. to stop occupying the land at issue.  
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“A complaint in ejectment need show no more than that at the time of the commencement of the 

action the plaintiff is entitled to the possession of the demanded premises, and that the same is 

unlawfully withheld from him by the defendant.” (Kirsch v. Brigard (1883) 63 Cal. 319, 322.) As the 

City maintains, a municipality may maintain an ejectment claim against a party that is using the public 

right of way under the municipalities’ jurisdiction without lawful authorization. (See e.g. City of 

Viasalia v. Jacob (1884) 65 Cal. 434, 436 “It is true an action of ejectment may be maintained by a 

municipal corporation for the recovery of the possession of a street wrongfully possessed by an 

individual…”; San Francisco v. Grote (1898) 120 Cal. 59; Eureka v. Armstrong (1890) 83 Cal. 623.)  

Here, as noted above, the FAC does not merely allege that the City is attempting to stop the use of an 

easement in public lands, but also seeks to cease the ‘occupation’ of the land – i.e. the presence of 

the pipeline. As the Franchise at issue terminated in February 2021, since that time CRPC’s pipeline 

has improperly been occupying City land.  

Based on the above, CRPC’s demurrer to the third cause of action for ejectment is overruled. 

Public Nuisance and Private Nuisance 

 A nuisance is defined, in relevant part, as: “Anything which is injurious to health, including, but not 

limited to, … [that which] is indecent or offensive to the senses, or an obstruction to the free use of 

property, so as to interfere with the comfortable enjoyment of life or property…” (Cal. Civil Code § 

3479.) A “public nuisance” is one “which affects at the same time an entire community or 

neighborhood, or any considerable number of persons…” (Cal. Civil Code § 3480.) “A ‘private 

nuisance’ is defined to include any nuisance not covered by the definition of a public nuisance, and 

also includes some public nuisances.” (Mendez v. Rancho Valencia Resort Partners, LLC (2016) 3 

Cal.App.5th 248, 262, citations omitted.) 

“[L]iability for nuisance does not require proof of damage to the plaintiff’s property, proof of 

interference with the plaintiff’s use and enjoyment of that property is sufficient.” (San Diego Gas & 

Electric Co. v. Superior Court (1996) 13 Cal.4th 893, 937.) “[L]iability for private nuisance requires 

proof of two additional elements … [1] proof that the invasion of the plaintiff’s interest in the use and 

enjoyment of land was substantial, i.e. that it caused the plaintiff to suffer ‘substantial actual 

damage,’ … [and 2 that the] ‘interference with the protected interest must not only be substantial, 

but it must also be unreasonable.” (Monks v. City of Rancho Palos Verdes (2008) 167 Cal.App.4th 263, 

303 quoting San Diego Gas & Electric Co., supra, 13 Cal.4th at 937-38, emphasis in original.)  

“The primary test for determining whether the invasion is unreasonable is whether the gravity of the 

harm outweighs the social utility of the defendant’s conduct.” San Diego Gas & Electric Co., 13 Cal.4th 

at 938.) The “standard is objective: the question is not whether the particular plaintiff found the 

invasion unreasonable, but ‘whether reasonable persons generally, looking at the whole situation 

impartially and objectively, would consider it unreasonable.” (Ibid.) 

In California, “a private nuisance action cannot be maintained for an interference in the use and 

enjoyment of land caused solely by the fear of a future injury.” (Koll-Irvine Center Property Owners 
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Assn. v. County of Orange (1994) 24 Cal.App.4th 1036, 1041-42.)  

Here, the alleged nuisance is the existence of a subterranean gas pipeline that is not more than 12.75 

inches in diameter installed in a portion of City property. (FAC Ex. B.) The FAC alleges that since the 

expiration of the Franchise, the pipeline “continues to substantially, unreasonably, and intentionally 

obstruct and interfere with the City’s fee use and enjoyment of its property.” (FAC ¶ 57.) The FAC also 

alleges that the continued occupation of the pipeline “has harmed and continues to harm the City, 

including but not limited to impairing the City’s free use and enjoyment of its property.” (FAC ¶ 60.) 

These allegations are conclusory at best. The City fails to provide any facts showing that the City is 

harmed or how the pipeline has substantially interfered with its use and enjoyment of its land.  

With regards to the City’s arguments that it is asserting a nuisance per se cause of action under the 

Antioch Municipal Code, there are no such allegations in the FAC. If the City is going to allege a 

nuisance per se under the Antioch Municipal Code, it must provide notice of such claim. 

Based on the above, CRPC’s demurrer to the fourth and fifth causes of action for private and public 

nuisance, respectively, is sustained. (CCP § 430.10(e).) The City is granted leave to amend.  

Declaratory Relief 

“A complaint for declaratory relief is legally sufficient if it sets forth facts showing the existence of an 

actual controversy relating to the legal rights and duties of the parties under a written instrument or 

with respect to property and requests that the rights and duties of the parties be adjudged by the 

court.” (Ludgate Ins. Co. v. Lockheed Martin Corp. (2000) 82 Cal.App.4th 592, 606 quoting 

Wellenkamp v. Bank of America (1978) 21 Cal.3d 943, 947.) As Plaintiff acknowledges, the main 

requirement for declaratory relief is a present and actual controversy between the parties. (City of 

Cotati v. Cashman (2002) 29 Cal.4th 69, 80.)  

There is a clear and present dispute between the Parties relating to the right of CRPC to continue to 

occupy City land with its pipeline without a franchise, and whether the City has the right to force 

CRPC to stop using the pipeline and possibly remove the pipeline altogether. As the FAC notes, there 

is a controversy between the parties “regarding whether CRPC has a legal right to continue to occupy 

and use City-owned and/or City-controlled public highways, streets, alleys, and public places for 

operation of Antioch Pipeline…” (FAC ¶ 76.) This is sufficient to allege a claim for declaratory relief.  

Based on the above, CRPC’s demurrer to the sixth cause of action for declaratory relief is overruled. 
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16. 9:00 AM CASE NUMBER:  MSN21-2354 
CASE NAME:  CA RESOURCES PRODUCTION VS. ANTIOCH 
 HEARING ON DEMURRER TO:  FIRST AMND PTN FOR WRIT OF MANDAMUS & COMPLAINT  
FILED BY: CITY OF ANTIOCH 
*TENTATIVE RULING:* 
 
Before the Court is City of Antioch’s Demurrer to First Amended Verified Petition for Writ of 

Mandamus and Complaint. The City demurs to each of the eleven separate causes of action: (1) 

extraterritoriality and state law preemption; (2) federal law preemption; (3) writ of mandamus; (4) 

inverse condemnation; (5) regulatory taking; (6) declaratory relief; (7) inducing breach of contract; (8) 

intentional interference with contractual relations; (9) negligent interference with prospective 

economic relations; (10) breach of implied covenant of good faith and fair dealing; and (11) injunctive 

relief.  

For the reasons set forth below, the City’s Demurrer is sustained. (CCP § 430.10(e).) Plaintiff is 

granted leave to amend as to some of the causes of action as outlined below.  

The City’s Request for Judicial Notice regarding Ordinance No. 801-C-S and Ordinance No. 2133-C-S is 

granted. (Cal. Evid. Code 452(b), (c).)  

Factual Allegations  

On January 8, 1991, the City Council of the City of Antioch (“City Council”) granted a 25-year Franchise 

for a pipeline under portions of the City’s public highways, streets, and public places to Union Oil 

Company of California (the “Franchise Agreement”). (First Amended Complaint (“FAC”) ¶ 18.) 

Petitioner/Cross-Defendant California Resources Production Corporation (“CRPC”) is the successor-in-

interest to the Franchise. (Ibid.) On December 12, 2017, the City Council granted a five-year extension 

to the Franchise to CRPC, which made the Franchise effective until February 7, 2021. (Id. ¶ 19.)  

On January 19, 2021, CRPC first contacted the City regarding an extension of the Franchise. (Id. ¶ 20.) 

CRPC first submitted an application to renew for a 10-year extension on February 4, 2021. (Id. ¶ 21.) 

On August 10, 2021, CRPC submitted a revised application per the City’s request. (Id. ¶ 23.) The 

hearing on the application was ultimately heard on September 28, 2021. (Id. ¶ 30.) The City Council 

declined to renew the Franchise. (Id. ¶ 31.) The Franchise expired by its own terms on February 7, 

2021. (Ibid. Ex. B.)  

Standard of Review 

“The function of a demurrer is to test the sufficiency of the complaint as a matter of law.” (Holiday 
Matinee, Inc. v. Rambus, Inc. (2004) 118 Cal.App.4th 1413, 1420.) A complaint “is sufficient if it alleges 
ultimate rather than evidentiary facts” (Doe v. City of Los Angeles (2007) 42 Cal.4th 531, 550 (“Doe”)), 
but the plaintiff must set forth the essential facts of his or her case “with reasonable precision and 
with particularity sufficient to acquaint [the] defendant with the nature, source and extent” of the 
plaintiff’s claim. (Doheny Park Terrace Homeowners Assn., Inc. v. Truck Ins. Exchange (2005) 132 
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Cal.App.4th 1076, 1099.) In order “to state a cause of action against a public entity, every fact 
material to the existence of its statutory liability must be pleaded with particularity.” (Lopez v. 
Southern Cal. Rapid Transit Dist. (1985) 40 Cal.3d 780, 795.)  

Legal conclusions are insufficient. (Id. at 1098–99; Doe at 551, fn. 5.) The Court “assume[s] the truth 

of the allegations in the complaint, but do[es] not assume the truth of contentions, deductions, or 

conclusions of law.” (California Logistics, Inc. v. State of California (2008) 161 Cal.App.4th 242, 247.) A 

demurrer lies only for defects appearing on the face of the complaint or from matters of which the 

court must or may take judicial notice. (CCP §430.40; see Blank v. Kirwan (1985) 39 Cal.3d 311, 318.) 

“The right of the respondent in a mandamus proceeding to test the legal sufficiency of the petition for 

a writ by demurrer thereto has always been recognized by the courts of this state.” (May v. City of 

Milpitas (2013) 217 Cal.App.4th 1307, 1323 quoting Matteson v. Board of Education (1930) 104 

Cal.App. 647, 650.)  

Analysis  

Federal and State law preemption and extraterritoriality  

Initially, preemption is not a cause of action, but “an affirmative defense to the allegations in a 

plaintiff’s complaint asserting a state law claim claiming that a state law conflicts with, and is 

overridden by, a federal law.” (Totten v. Hill (2007) 154 Cal.App.4th 40, 50.) As such, it does not 

appear that Plaintiff’s first two causes of action are actually valid causes of action. They also do not 

appear to be valid causes of action as CRCP appears to be contesting the failure of the City to pass an 

ordinance granting an extension to the Franchise – and not the enactment of any particular 

regulation, rule, or ordinance. Thus, there does not appear to be anything to be preempted.  

With regards to a preemption claim, “[t]he party claiming that general state law preempts a local 

ordinance has the burden of demonstrating preemption.” (Big Creek Lumber Co. v. County of Santa 

Cruz (2006) 38 Cal.4th 1139, 1149.) “Local legislation in conflict with general law is void. Conflicts exist 

if the ordinance duplicates [citations], contradicts [citations], or enters an area fully occupied by 

general law, either expressly or by legislative implication [citations].’” (Big Creek Lumber Co., supra, 

38 Cal.4th at 1150 quoting Morehart v. County of Santa Barbara (1994) 7 Cal.4th 725, 747.)  

CRPC argues that the City improperly exercised its police power in denying CRPC the use of the public 

rights-of-way when it refused to renew the Franchise. It claims that a city exercises its police power 

when it requires the relocation of a pipeline to make way for governmental use, and when it 

considers whether to allow the laying and use of a pipeline within its borders. (Opp. at 9:17-20 citing 

Southern California Gas Co. v. City of Los Angeles (1958) 50 Cal.2d 713, 718.)  

Southern California Gas Co. is inapposite as this matter does not involve a case where the municipality 

is attempting to change the terms of a franchise or require the relocation of CRPC’s pipeline based on 

a new order of the City requiring different governmental uses of that area. Instead, the issue here is 

whether the City can refuse to renew an expired franchise.  

In Southern California Gas Co. the Gas Company located its line in the County of Los Angeles pursuant 
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to a franchise with the County. When the City of Los Angeles started construction of a sewer project, 

which ran in part through an unincorporated party of the County of Los Angeles, the Gas Company 

was required to relocate its pipelines. It then sued the City, arguing that the City needed to pay the 

expenses related to the relocation. It claimed that the City interfered with its existing contract, i.e. 

franchise with the County, and was thus liable for those expenses.  

There was no dispute that the City of Los Angeles could build the sewer project, nor that the Gas 

Company was required to move their pipelines. The dispute related to the rights and obligations that 

were set forth in the franchise agreement. (Id. at 715.)  

“A franchise is a grant of a possessory interest in public real property, similar to an easement.” (Santa 

Barbara County Taxpayers Ass’n v. Bd. Of Supervisors (1989) 209 Cal.App.3d 940, 949 multiple 

citations omitted.) They are not easements, however, but are considered “a class of property 

separate from all other classes of property.’” (Pacific Tel. & Tel. Co. v. San Francisco (1961) 197 

Cal.App.2d 133, 154 quoting Roehm v. County of Orange (1948) 32 Cal.2d 280, 286.)  

“A franchise is a negotiated contract between a private enterprise and a governmental entity for the 

long-term possession of land.” (Santa Barbara County, supra, 209 Cal.App.3d at 949.) It is well 

established law that the “vested rights of an individual or corporation under an executed franchise 

are contractual,” i.e. a franchise is a contract. (County of Tulare v. Dinuba (1922) 188 Cal. 664, 669; 

see also, San Francisco v. Market S.R. Co. (1937) 9 Cal.2d 743, 748; County of Contra Costa v. America 

Toll Bridge Co. (1937) 10 Cal.2d 359, 363.)  

CRPC attempts to frame this issue as one where the City enacted a law that infringed upon CRPC’s 

rights under the Franchise contract. That is not what occurred. As the City explains, it did not exercise 

its police powers, nor did it enact any ordinances or regulations ‘purporting to regulate conduct. All it 

did was “simply decide not to continue to do business with CRPC.” (Demurrer at 16:10-18.) CRPC does 

not point to an enactment by the City – such as an ordinance or regulation – that relates to the issues 

in this matter.   

CRPC’s citations to cases discussing the preemption of local legislation are not applicable. As noted 

above, and as set forth in authority cite by CRPC, the party “claiming that a general state law 

preempts a local ordinance has the burden of demonstrating preemption.” (Big Creek Lumber Co., 

supra, 38 Cal.4th at 1149 italics added.) As the statement makes clear, there must be a local 

ordinance at issue in order for preemption to come into play. CRPC’s other cited authority is in 

accord. (Chevron U.S.A., Inc. v. County of Monterey (2021) 70 Cal.App.5th 153, 162, “If otherwise valid 

local legislation conflicts with state law, it is preempted by such law and is void.”) Here, CRPC does 

not identify any ordinance or local law that is at issue. Instead, if anything, the action at issue is the 

lack of enacting a new ordinance. The lack of an ordinance cannot be preempted by a state or federal 

law.  

With regard to federal preemption, CRPC attempts to argue that the denial of extending the Franchise 

was based in part on determining that the pipeline was unsafe, despite its compliance with federal 
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law. (Opp. at 11:20-22.) As the City argues, the City’s decision was not a ‘safety regulation’ and was 

merely a decision not to renew a single contract with a single entity – not a ‘rule or order’ regulating 

conduct in order to benefit the public. (Reply at 5:24-6:2.)  

As for the statements made by two of the Councilmembers during the hearing, they are not relevant 

to assess the basis for the decision of the City Council. (California Teachers Assn. v. San Diego 

Community College Dist. (1981) 28 Cal.3d 692, 700-01; Breneric Associates v. City of Del Mar (1998) 69 

Cal.App.4th 166, 184 finding that the court will disregard the alleged motives of the city council 

members.) CRPC’s reading that, in accordance with California Teachers Assn., the statements of a 

single legislator can show intent is not applicable in the current matter.  

As the quote provided by CRPC makes clear, it may be accepted “when it gave some indication of 

arguments made to the Legislature and was printed upon motion of the Legislature as a ‘letter of 

legislative intent.’” (California Teachers Assn., supra, 69 Cal.App.4th at 700.) When the Legislature 

votes to have an argument printed and published as a ‘letter of legislative intent,’ taking 

consideration of such statements makes sense – as the majority of the Legislature voted to have that 

letter published. Here, no such action is alleged to have taken place. As such, the isolated statements 

of the two councilmembers are not relevant to this matter.  

 “It is clear from its language and from the cases interpreting it that article 11, section 7 [of the 

California Constitution] applies only where the local authority exercises its regulatory or police power 

as opposed to its contracting power.” (Burns Internat. Security Services Corp. v. County of Los Angeles 

(2004) 123 Cal.App.4th 162, 168 numerous citations omitted.) Here, there are no allegations showing 

that the City Council was using its police power, as opposed to its power to contract. CRPC also fails to 

identify what ordinance or rule is being preempted. As noted above, it appears that the issue CRPC 

has is that the City failed to issue a new ordinance extending the Franchise – not that it issued an 

ordinance or rule that obstructed an existing right of CRPC. As the FAC makes clear, CRPC was 

attempting to have a new ordinance passed that would extend the Franchise, but the City Council 

“ultimately voted against adopting the proposed ordinance.” (FAC ¶ 31.)   

The City’s demurrer to the first and second causes of action for preemption are sustained without 

leave to amend. (CCP § 430.10(e).) “Leave to amend should be denied where the facts are not in 

dispute and the nature of the claim is clear, but no liability exists under substantive law.” (Lawrence v. 

Bank of Am. (1985) 163 Cal.App.3d 431, 436 multiple citations omitted.) First, there is no cause of 

action for preemption. In addition, there is no ordinance or action by the City which could be 

preempted. As such, amendment would be futile and leave is not granted.  

Writ of Mandamus 

CRPC seeks a writ of mandamus under Code of Civil Procedure § 1085, or in the alternative under § 

1094.5. (FAC ¶ 91.)  

“The writ of mandate is available either to compel the performance of a ministerial act which the law 

specially enjoins (a remedy commonly called ‘traditional mandamus, Code Civ. Proc., § 1085) or to 
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inquire into the validity of some kinds of quasi-judicial actions of administrative agencies (commonly 

called ‘administrative mandamus,’ Code Civ. Proc. § 1094.5). (Gong v. Fremont (1967) 250 Cal.App.2d 

568, 571-72.)  

 Traditional mandamus (Code Civ. Proc. § 1085) 

“The statute tersely declares that the writ is available ‘to compel the performance of an act the law 

specially enjoins …” (Gong, supra, 250 Cal.App.2d at 572 quoting Code Civ. Proc. §1085.) “Thus it is 

limited to the enforcement of purely ministerial duties and will not lie to control discretion within the 

area lawfully entrusted to an administrative body.” (Ibid. citations omitted.) “It is the general rule that 

the writ of mandamus may not be employed to compel a [legislative body] possessing discretionary 

power to act in a particular manner.” (Lindell Co. v. Board of Permit Appeals 1943) 23 Cal.2d 303, 315; 

Sklar v. Franchise Tax Board (1986) 185 Cal.App.3d 616, 624.)  

“Generally, a court is without power to interfere with purely legislative action, in the sense that it may 

not command or prohibit legislative acts …. The reason for this is a fundamental one – it would violate 

the basic constitutional concept of the separation of power among the three coequal branches of 

government.” (Monarch Cablevision, Inc. v. City Council of Pacific Grove (1699) 239 Cal.App.2d 206, 

211.)  

“When the act to be done is purely ministerial, and discretion is not involved, and the applicant shows 

that he is clearly entitled to the writ, then the writ will issue, even though it be directed to a 

municipality and its elective officers.” (Monarch, supra, 239 Cal.App.2d 206, 211.) But, when a party 

seeks “to have the court compel the Council to set aside a legislative act involving the exercise of 

discretion, and to compel the performance of another legislative act, also involving the exercise of 

discretion,” then such party “is not entitled to the writ.” (Ibid.)  

“In order to obtain writ relief [under section 1085], a party must establish ‘(1) A clear, present and 

usually ministerial duty on the part of the respondent …; and (2) a clear, present and beneficial right 

in the petitioner to the performance of that duty….” (Doe v. Albany Unified School Dist. (2010) 190 

Cal.App.4th 668, 682 quoting City of Dinuba v. County of Tulare (2007) 41 Cal.4th 859, 868.) “A 

ministerial act is one that a public functionary ‘is required to perform in a prescribed manner in 

obedience to the mandate of legal authority’ without regard to his or her own judgment or opinion 

concerning the propriety of such act.’” (Ibid. quoting Coachella Valley Unified School Dist. v. State of 

California (2009) 176 Cal.App.4th 93, 113.) 

Here, there is no ministerial act which is alleged to have not been done, nor any act with CRPC has a 

‘clear, present and beneficial’ right to. Instead, CPRC is attempting to have the City set aside a 

legislative act that involved discretion, and instead compel the performance of another legislative act, 

also involving the exercise of discretion. Mandamus cannot issue under such circumstances. 

(Monarch Cablevision, Inc., supra, 239 Cal.App.2d at 211; Sklar, supra, 185 Cal.App.3d at 624.)  

CRPC argues that, although generally this is the case, traditional mandamus is “available ‘to correct 

abuses of discretion.’” (California Public Records Research, Inc. v. County of Stanislaus (2016) 246 
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Cal.App.4th 1432, 1443.)  

“Although mandate will not lie to control a public agency’s discretion, that is to say, force the exercise 

of discretion in a particular manner, it will lie to correct abuses of discretion.” (Helena F. v. W. Contra 

Costa Unified School Dist. (1996) 49 Cal.App.4th 1793, 1799.) “Mandamus may issue to correct the 

exercise of discretionary legislative power, but only if the action taken is so palpably unreasonable 

and arbitrary as to show an abuse of discretion as a matter of law.” (Carrancho v. California Air 

Resource Board (2003) 111 Cal.App.4th 1255, 1265.)  

In reviewing quasi-legislative decisions, the “authority of the court is limited to determining whether 

the decision of the agency was arbitrary, capricious, entirely lacking in evidentiary support, or 

unlawfully or procedurally unfair.’” (Carrancho, supra, 111 Cal.App.4th at 1265.)  

The FAC does not contain allegations to support such a claim. Instead, the FAC appears to show that 

the City did what it was required to do. CRPC submitted an application for an extension of the 

Franchise. (FAC ¶ 21.) After some back and forth, CRPC submitted a revised application and the City 

noticed the hearing on the draft resolution of intent to grant the franchise extension to CRPC 

pursuant to the procedures set forth in the Franchise Act of 1937. (FAC ¶ 23, 29.) The hearing was 

ultimately set for, and took place on, September 28, 2021. (FAC ¶ 29-30.) “On September 28, 2021, 

the City Council heard the proposed extension of the franchise agreement and ultimately voted 

against adopting the proposed ordinance.” (FAC ¶ 31.)  

During the hearing, the Council heard public comments, as well as a presentation by CRPC. (FAC ¶ 32-

35.) After the close of the public hearing, the City Council voted to deny the extension of the 

Franchise. (FAC ¶ 36.) CRPC notes two of the Councilmembers made comments relating to the safety 

and/or environmental issues related to the pipeline. (FAC ¶ 41-42.) As noted above, however, such 

comments are not relevant in determining the basis for the decision of the Council. (California 

Teachers Assn., supra, 28 Cal.3d at 700-01; Breneric Associates, supra, 69 Cal.App.4th at 184.)  

Based on the above, the City performed the functions it is required to perform under the Franchise 

Act of 1937 when faced with decided whether the grant a franchise. (Cal. Pub. Utilities Code § 6201 et 

seq.) The FAC fails to allege facts that indicate that the actions of the City were “arbitrary, capricious, 

entirely lacking in evidentiary support, or unlawfully or procedurally unfair.’” (Carrancho, supra, 111 

Cal.App.4th at 1265. 

Based on the above, the City’s demurrer to the third cause of action for traditional mandamus under 

Code of Civil Procedure section 1085 is sustained. (CCP § 430.10(e).) Plaintiff is granted leave to 

amend.  

 Administrative Mandamus (Code Civ. Proc. § 1094.5) 

“Section 1094.5 permits trial court review of quasi-judicial administrative decisions, that is, the 

decisions that result when the agency has exercised its discretion and applied the governing 

regulations and law to a particular factual situation.” (Ocean Park Associates v. Santa Monica Rent 
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Control Bd. (2004) 114 Cal.App.4th 1050, 1061.) “A petition for administrative mandamus is 

appropriate when the party seeks review of a ‘determination, finding, or decision of a public agency, 

made as a result of a proceeding in which by law [1] a hearing is required to be given, [2] evidence is 

required to be taken and [3] discretion in the determination of facts is vested in a public agency …’” 

(Western States Petroleum Assn. v. Superior Court (1995) 9 Cal.4th 559, 566.) “It is well established 

that the intent of the Legislature in enacting 1094.5 was to authorize “… judicial review only of the 

exercise by an administrative agency of an adjudicatory or quasi-judicial function.’” (Langsam v. City 

of Sausalito (1987) 190 Cal.App.3d 871, 879.)  

“Section 1094.5 makes administrative mandamus available for review of ‘any final administrative 

order or decision made as the result of a proceeding in which by law a hearing is required to be given, 

evidence is required to be taken and discretion in the determination of facts is vested in the inferior 

tribunal, corporation, or board or officer.’” (West Chandler Boulevard Neighborhood Assn. v. City of 

Los Angeles (2011) 198 Cal.App.4th 1506, 1517 quoting Topanga Assn. for a Scenic Community v. 

County of Los Angeles (1974) 11 Cal.3d 506, 515, fn. 12.) (“West Chandler”) “[I]mplicit in section 

1094.5 is a requirement that the agency which renders the challenged decision must set forth findings 

to bridge the analytic gap between the raw evidence and the ultimate decision or order.” (Ibid.)  

Initially, although it is true that a hearing is required under Public Utilities Code 6232, it does not 

appear that evidence is ‘required to be taken’ during the process of determining if a franchise should 

issue. Per Public Utilities Code 6234, after the notice of hearing is published any person “may make 

written protest” regarding the franchise. (Cal. Pub. Util. Code § 6234 emphasis added.) It also 

provides that if “no protest in writing is delivered to the clerk,” the franchise may still be granted. 

Thus, although there is a hearing, there is no need to present evidence for the matter to move 

forward. In addition, as the FAC alleges: “Other than the statements made by Councilmembers 

Torres-Walker and Wilson, the City Council did not make any findings to indicate the evidence on 

which it based its decision.” (FAC ¶ 44.) This shows that there was no requirement that the City 

Council was required to “set forth findings to bridge the analytic gap between the raw evidence and 

the ultimate decision or order.” (West Chandler, supra, 198 Cal.App.4th at 1517.)  

Given the above, it is clear that the franchise hearing process is not a ‘quasi-judicial administrative’ 

decision. As the City maintains, its actions were a legislative act and not ‘quasi-judicial,’ and 

administrative mandamus is “not the proper vehicle to challenge a quasi-legislative administrative 

decision even if the agency was required by law to hold a hearing as part of this rulemaking 

procedure.” (Western States Petroleum Assn. v. Superior Court (1995) 9 Cal.4th 559, 568.) 

Accordingly, administrative mandamus is not available.  

Given the above, the City’s demurrer to the third cause of action for a writ of mandamus is sustained 

without leave to amend. (CCP § 430.10(e).) “Leave to amend should be denied where the facts are 

not in dispute and the nature of the claim is clear, but no liability exists under substantive law.” 

(Lawrence v. Bank of Am. (1985) 163 Cal.App.3d 431, 436 multiple citations omitted.) As traditional 

mandamus is the appropriate method for reviewing the City’s actions, Plaintiff is granted leave to 

amend a claim under such procedure – and denied leave to amend for its claim of administrative 
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mandamus under Code of Civil Procedure 1094.5.)  

Inverse Condemnation 

“To state a cause of action for inverse condemnation, the plaintiff must allege the defendant 

substantially participated in the planning, approval, construction, or operation of a public project or 

improvement which proximately caused injury to plaintiff’s property.” (Pacific Shores Property 

Owners Assn. v. Dept. of Fish & Wildlife (2016) 244 Cal.App.4th 12, 43 quoting Wildensten v. East Bay 

Regional Park Dist. (1991) 231 Cal.App.3d 976, 979-80.) Thus, there is liability for inverse 

condemnation for any physical injury to property “proximately caused by a public improvement as 

deliberately designed and constructed.” (Ullery v. County of Contra Costa (1988) 202 Cal.App.3d 562, 

568.)  

Plaintiff fails to allege that there was a public project or improvement that caused injury to Plaintiff’s 

property. The action at issue is the mere non-renewal of the Franchise. There are no allegations that 

this action was taken in order for the City to build a viaduct, sewer system, or install some other type 

of utility. Instead, the Notice of Termination required Plaintiff to present a plan to render the pipeline 

inactive, cap the pipelines, and permanently abandon them. (FAC ¶ 45.) This appears to show that the 

City is not, in fact, planning to do anything in the area occupied by the pipeline.  

Plaintiff argues that Heimann v. City of Los Angeles (1947) 30 Cal.2d 746 stands for the proposition 

that a taking can be held to be a public use, even if the improvement was not constructed by the 

public entity, if the improvement was approved or accepted by the public entity. There, the City of 

Los Angeles approved the construction of a viaduct along First Street. (Id. at 748.) During the 

construction of this public project, which was performed by contractors hired by the City, damage 

occurred to plaintiffs’ property. The City was held liable. This fact pattern, however, just reinforces 

the fact that there must be a public project or improvement that leads to the damage of plaintiff’s 

property. A situation that is not present in the current matter. 

Plaintiff’s inverse condemnation cause of action fails as it fails to allege that the City “substantially 

participated in the planning, approval, construction, or operation of a public project or improvement.” 

(Pacific Shores, supra, 244 Cal.App.4th at 43.)  

The City’s demurrer to the fourth cause of action for inverse condemnation is sustained. (CCP § 

430.10(e).) Plaintiff is granted leave to amend.  

Regulatory Taking  

There are two categories of regulatory action that will generally be deemed to be per se takings. 

(Lingle v. Chevron U.S.A., Inc. (2005) 544 U.S. 528, 538.) The first is “where government requires an 

owner to suffer a permanent physical invasion of her property….” (Ibid.) The second is when the 

regulations “completely deprive an owner of ‘all economically beneficial us[e]’ of her property.” (Ibid. 

italics in original.)  

Outside of the two above narrow categories, “regulatory takings challenges are governed by the 
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standards set forth in Penn Central Transp. Co. v. New York City (1978) 438 U.S. 104.)” (Lingle, 544 

U.S. at 538. “Primary among the factors are ‘the economic impact of the regulations on the claimant 

and, particularly, the extent to which the regulation has interfered with distinct investment-backed 

expectations.’” (Ibid.) “In addition, the ‘character of the governmental action’ – for instance whether 

it amounts to a physical invasion or instead merely affects property interests through ‘some public 

program adjusting the benefits and burdens of economic life to promote the common good’ – may be 

relevant in discerning whether a taking has occurred.” (Ibid.)  

It is undisputed that there is no permanent physical invasion of property, so the first category above 

is not germane to these proceedings.  

The City contends that “the prerequisite for such a claim – regulatory action – is absent.” (Demurrer 

at 21:15-16.) Plaintiff alleges that any legislative act may form the basis for a regulatory takings claim, 

citing Lingle, supra, and Hensler v. City of Glendale (1994) 8 Cal.4th 1. (Opp. at 15:25-28.) Both cases 

are distinguishable. In Hensler, an inverse condemnation case, the City of Glendale issued an 

ordinance which prohibited construction on major ridge lines within the city. (Hensler, 8 Cal. at 8.) 

Accordingly, plaintiff was advised that development would not be permitted on approximately 40 

percent of his land. In Lingle, the state of Hawaii enacted a statute which sought to “protect 

independent [gasoline] dealers by imposing certain restrictions on the ownership and leasing of 

service stations by oil companies.” (Lingle 544 U.S. at 533.) The statute prohibited oil companies from 

converting existing lessee-dealer stations to company-owned stations, and limited the amount of rent 

that oil companies could charge a lessee-dealer. (Ibid.) Chevron sued, arguing that the rent cap 

amounted to a taking of its property.  

Both of the above cases, relied upon by Plaintiff, involve regulations enacted by a government entity 

pertaining to the use of property. Here, there are no allegations that the actions of the City regulated 

anything. In point of fact, the action at issue is the failure of the City to issue an ordinance granting 

Plaintiff an extension of the Franchise. Such action does not appear to amount to ‘regulatory action,’ 

and Plaintiff has not provided any legal authority supporting such a claim.  

Based on the above, the City’s demurrer to the fifth cause of action for regulatory taking is sustained. 

(CCP § 430.10(e).) Plaintiff is granted leave to amend.  

Inducing Breach of Contract and Intentional Interference with Contractual Relations 

The elements of the two causes of action are almost identical, so they will be addressed together.  

“The elements of a cause of action for inducing breach of contract ‘are: (1) that a valid contract 

existed between the plaintiff and another party; (2) that the defendant had knowledge of the 

contract and intended to induce a breach thereof; (3) that the contract was breached, (4) as a 

proximate result of the defendant’s wrongful or unjustified [unprivileged] conduct, (5) resulting in 

damage to the plaintiff.” (Contemporary Invs. v. Safeco Title Ins. Co. (1983) 145 Cal.App.3d 999, 1002.)  

“The elements which a plaintiff must plead to state a cause of action for intentional interference with 



SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 39 
HEARING DATE:  09/15/2022 

 

 

43 

 

contractual relations are (1) a valid contract between plaintiff and a third party; (2) defendant’s 

knowledge of this contract; (3) defendant’s intentional acts designed to induce a breach or disruption 

of the contractual relationship; (4) actual breach or disruption of the contractual relationship; and (5) 

resulting damage.” (Pacific Gas & Electric Co. v. Bear Stearns & Co. (1990) 50 Cal.3d 1118, 1126.) 

As the City notes, this claim requires that a contract between the plaintiff and a third-party was 

actually breached. Plaintiff concedes that this has not occurred, but instead claims that it “anticipates 

that CEE and Chevron would breach their contracts with CRPC.” (Opp. at 17:20-22.) There are no 

allegations that any third-party has actually breached any contract with Plaintiff. This alone is fatal to 

this cause of action. Relatedly, Plaintiff must allege resulting damage to the Plaintiff. As there has not 

been any breach, the FAC fails to allege any actual damage to Plaintiff related to any breached 

contracts with third-parties. 

In addition, Plaintiff must allege facts showing that the City intended to induce breach of the 

contracts between Plaintiff and the third-parties. Plaintiff claims that the FAC explicitly alleges such 

intent, citing to paragraph 121, which states, in pertinent part that by voting against the Franchise, 

the “City intended for CRPC to breach its contracts with these third parties.” This statement, however, 

is conclusory. The FAC fails to allege any facts that show any such intent on the part of the City.  

There are no allegations that Plaintiff was entitled to a renewal, or that such a request is approved as 

a matter of course. Plaintiff was well aware that the Franchise expired on February 7, 2021. If it made 

contracts with third-parties that expanded beyond that date, that was its own decision to make. At 

that time, however, Plaintiff must have been aware that it did not have a right to the Franchise 

beyond the terms set forth in Ordinance No. 2133-C-S, which extended the Franchise “to February 7, 

2021.” (RJN Ex. B.)  

Based on the above, the City’s demurrer to the seventh cause of action for inducing breach of 

contract and eight cause of action for intentional interference with contractual relations are 

sustained. (CCP § 430.10(e).) Plaintiff is granted leave to amend. 

 Negligent Interference with Prospective Economic Relations 

“The elements of negligent interference with contract or prospective economic advantage are (1) the 

existence of a valid contractual relationship or other economic relationship between the plaintiff and 

a third party containing the probability of future economic benefit to the plaintiff; (2) the defendant’s 

knowledge (actual or construed) of the relationship; (3) the defendant’s knowledge (actual or 

construed) that the relationship would be disrupted if the defendant failed to act with reasonable 

care; (4) the defendant’s failure to act with reasonable care; (5) actual disruption of the relationship; 

and (6) resulting economic harm.” (Nelson v. Tucker Ellis LLP (2020) 48 Cal.App.5th 827, 844 fn. 5.)  

As noted above, Plaintiff has failed to allege that there has been any actual disruption to the 

relationship with any third-party, nor are there any allegations of actual damages sustained by 

Plaintiff at this time.  
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In addition, “a plaintiff seeking to recover for alleged interference with prospective economic relation 

has the burden of pleading and proving that the defendant’s interference was wrongful ‘by some 

measure beyond the fact of the interference itself.’” (Della Penna v. Toyota Motor Sales, U.S.A. (1995) 

11 Cal.4th 376, 392-93.) “[A]n act is independently wrongful if it is unlawful, that is, if it is proscribed 

by some constitutional, statutory, regulatory, common law, or other determinable legal standard.” 

(Korea Supply Co. v. Lockheed Martin Corp. (2003) 29 Cal.4th 1134, 1159.)  

Plaintiff argues that the FAC alleges “four different ways in which Defendant’s actions violated the 

U.S. and California Constitution.” (Opp. at 19:14-16.) As noted above, however, the Court has 

sustained the City’s demurrer to each of those allegations. The FAC does not allege an independent 

wrong by the City.  

Based on the above, the City’s demurrer to the ninth cause of action for negligent interference with 

prospective economic relations is sustained. (CCP § 430.10(e).) Plaintiff is granted leave to amend. 

Breach of Implied Covenant of Good Faith and Fair Dealing 

“A cause of action for tortious breach of the covenant of good faith and fair dealing requires that 

existence and breach of an enforceable contract as well as an independent tort.” (Innovative Business 

Partnerships, Inc. v. Inland Counties Regional Center, Inc. (2011) 194 Cal.App.4th 623, 631-32.) “The 

inherent precondition to such a tort claim is the existence and breach of an enforceable contract.” 

(Kruse v. Bank of America (1988) 202 Cal.App.3d 38, 57.) 

The FAC alleges that Plaintiff (and its predecessors in interest) had a valid contract (the Franchise) 

since 1991, and that CRPC substantially performed under the Franchise. (FAC ¶ 143-144.) It continues 

to allege that by “refusing to extend the franchise agreement and permit CRPC to operate the Union 

Island Pipeline lawfully, the City has breached the covenant of good faith and fair dealing….” (Id. ¶ 

145.) 

As noted above, however, the Franchise expired by its own terms on February 7, 2021. Thus, there is 

no enforceable contract in existence at this time – or when Plaintiff filed this action.  

In addition, “the scope of conduct prohibited by the covenant of good faith is circumscribed by the 

purposes and express terms of the contract. [Citations omitted.]" (Carma Developers (Cal.), Inc. v. 

Marathon Dev. Cal., Inc. (1992) 2 Cal.4th 342, 373.) As the California Supreme Court explained, the 

covenant of good faith and fair dealing "cannot impose substantive duties or limits on the contracting 

parties beyond those incorporated in the specific terms of their agreement." (Guz v. Bechtel National, 

Inc. (2000) 24 Cal.4th 317, 349-50.)  

Here, there is no guarantee that the Franchise would be renewed. Indeed, there is no allegation that 

the Franchise provided that a renewal would be granted under certain conditions, or even that it 

would be considered. There is nothing in the Franchise that would lead one to expect that it would be 

renewed in perpetuity. There are no allegations that the City did not perform its part under the 

Franchise. The claim is that the City improperly denied an extension – after the original Franchise had 
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expired. There is no covenant of good faith and fair dealing in such a situation.  

Plaintiffs argue in its opposition that it “alleges that in considering the franchise renewal, Defendants 

had a duty to comply with all relevant legal standards.” (Opp. at 20:2-4.) That, however, is not a claim 

based on the covenant of good faith and fair dealing. If anything, it appears to be a reiteration of 

Plaintiff’s claim for traditional mandamus relief, which is addressed above.  

Based on the above, the City’s demurrer to the tenth cause of action for breach of the implied 

covenant of good faith and fair dealing is sustained. (CCP § 430.10(e).) Plaintiff is granted leave to 

amend. 

Injunctive Relief and Declaratory Relief 

With regards to the request for injunctive relief, the FAC alleges that “the City Council’s conduct, 

unless and until enjoined and restrained by order of this Court, will cause great and irreparable injury 

to CRPC in that it will completely eliminate CRPC’s use and enjoyment of its property….” (FAC ¶ 148.) 

As such, CPRC “seeks an injunction enjoining the City Council from terminating the franchise 

agreement or otherwise preventing the use of the Union Island Pipeline with the City’s public right-of-

way pending a determination on the merits of this case.” (FAC ¶ 150.) 

The Franchise expired on its own terms on February 7, 2021. (RJN Ex. B.) As such, there is no action to 

enjoin relating to stopping the termination of the Franchise. If anything, Plaintiff is seeking an order of 

this Court requiring the City to enact a new ordinance granting Plaintiff a Franchise. This, the Court 

cannot and will not do.  

Moreover, injunctive relief is not a cause of action, it is a remedy. (Venice Coalition to Preserve Unique 

Community Character v. City of Los Angeles (2019) 31 Cal.App.5th 42, 54.)  

To the extent this cause of action and the request for declaratory relief overlap with the request for a 

traditional writ of mandamus, that matter is addressed above.  

Based on the above, the City’s demurrer to the sixth cause of action for declaratory relief and the 
eleventh cause of action for injunctive relief are sustained. (CCP § 431.10(e).) Plaintiff is granted leave 
to amend. 
 

 

  

 


